


GOBIERNO  MINISTERIO
DEESPANA  DE IGUALDAD

STATISTICAL INFORMATION ON GENDER VIOLENCE

TOTAL Extremadura Céceres % Céceres
CACERES
vertical % Number vertical % umber vertital % Number ofTotay O/Ewe:ad“r
POPULATION - 1 January 2009
Total population 100,0 | 46.745.807 | 100,0 1.102.410 100,0 413.633 0,9 37,5
Women aged 15 and over 43,5 20.316.981 43,3 477.025 43,9 181.611 0,9 38,1
COMPLAINTS OF GENDER-BASED VIOLENCE - January 2007 to December 2009
Year 2007 126.293 1.536 516 04 33,6
Year 2008 142.125 1.632 566 0,4 34,7
Year 2009 135.540 1.702 588 04 345
GENDER-BASED VIOLENCE CALLS RECEIVED BY THE 016 HELPLINE - 3 September 2007 to 31 December 2009
Total number of calls 100,0 159.207 100,0 3.300 100,0 1.244 0,8 37,7
Made by female users 78,5 125.028 79,5 2.624 78,5 977 0,8 37,2
Made by friends or relatives 18,9 30.023 17,6 581 18,3 228 0,8 39,2
Others 2,6 4.156 2,9 95 31 39 0,9 41,1
FEMALE USERS OF THE MOBILE TELE-ASSISTANCE SERVICE - 31 December 2009
Registrations since 2005 100,0 27.943 100,0 493 100,0 197 0,7 40,0
Deregistrations 51,0 14.247 52,9 261 59,4 117 0,8 44,8
Registered users at 31 December 2009 49,0 13.696 47,1 232 40,6 80 0,6 34,5
LABOUR AND ECONOMIC RIGHTS
Subsidised employment contracts for victims of gender-based violence. 2003 - December 2009
2.369 18 6 | o3 | 333
Subsidised employment contracts for substituting victims of gender-based violence. 2005 - December 2009
364 3 o | 00 | o0
Victims of gender-based violence recipients of the labour-market insertion benefit, Renta Activa de Inserciéon
Year 2006 10.924 370 98 0,9 26,5
Year 2007 13.291 484 144 11 29,8
Year 2008 16.883 586 171 1,0 29,2
Year 2009 22.010 664 210 1,0 31,6
Aid for changing address. January 2005 to December 2009.
6.011 143 60 | 10 | 420
TEMPORARY RESIDENCE PERMITS TO FOREIGN VICTIMS
March 2005 to December 2009 100,0 1.467 100,0 31 100,0 8 0,5 25,8
1 January 2009 to 31 December 2009 41,8 613 35,5 11 375 3 0,5 27,3
FATAL VICTIMS OF GENDER-BASED VIOLENCE
1 January 2003 to 31 December 2009 100,0 471 100,0 5 100,0 3 0,6 60,0
1 January 2009 to 31 December 2009 11,7 55 20,0 1 33,3 1 1,8 100,0
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MINISTERIO
DE IGUALDAD

GOBIERNO
DE ESPANA

STATISTICAL INFORMATION ON GENDER VIOLENCE,

TOTAL Galicia
% Galicia
GALICIA o/ TOTAL
vertical % Number vertical % Number
POPULATION - 1 January 2009
Total population 100,0 46.745.807 100,0 2.796.089 6,0
Women aged 15 and over 43,5 20.316.981 46,2 1.202.345 6,4
COMPLAINTS OF GENDER-BASED VIOLENCE - January 2007 to December 2009
Year 2007 126.293 5.181 4,1
Year 2008 142.125 5.959 4,2
Year 2009 135.540 6.068 4,5

GENDER-BASED VIOLENCE CALLS RECEIVED BY THE 016 HELPLINE - 3 September 2007 to 31 December 2009

Total number of calls 100,0 159.207 100,0 7.070 4,4
Made by female users 78,5 125.028 79,1 5.593 4,5
Made by friends or relatives 18,9 30.023 18,8 1.332 4,4
Others 2,6 4.156 2,1 145 3,5
FEMALE USERS OF THE MOBILE TELE-ASSISTANCE SERVICE - 31 December 2009
Registrations since 2005 100,0 27.943 100,0 919 3,3
Deregistrations 51,0 14.247 49,3 453 3,2
Registered users at 31 December 2009 49,0 13.696 50,7 466 3,4
LABOUR AND ECONOMIC RIGHTS
Subsidised employment contracts for victims of gender-based violence. 2003 - December 2009
2.369 109 | 4,6
Subsidised employment contracts for substituting victims of gender-based violence. 2005 - December 2009
364 13 | 3.6
Victims of gender-based violence recipients of the labour-market insertion benefit, Renta Activa de Insercién
Year 2006 10.924 511 4,7
Year 2007 13.291 569 4,3
Year 2008 16.883 641 3,8
Year 2009 22.010 794 3,6
Aid for changing address. January 2005 to December 2009.
6.011 351 5,8
Applicants of the financial aid established in Art. 27 of the Comprehensive Law. 2006 to 31 December 2009
Total number of applications 100,0 1775 100,0 268 15,1
Applications approved 40,4 717 36,9 99 13,8
Applications refused 59,6 1058 63,1 169 16,0
TEMPORARY RESIDENCE PERMITS TO FOREIGN VICTIMS
March 2005 to December 2009 100,0 1.467 100,0 36 2,5
1 January 2009 to 31 December 2009 41,8 613 47,2 17 2,8
FATAL VICTIMS OF GENDER-BASED VIOLENCE
1 January 2003 to 31 December 2009 100,0 471 100,0 23 4,9
1 January 2009 to 31 December 2009 11,7 55 13,0 3 5,5
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DEESPANA  DE IGUALDAD

%@% STATISTICAL INFORMATION ON GENDER VIOLENCE,
GOBIERNO  MINISTERIO

TOTAL Galicia A Coruiia % A Coruiia
A CORUNA
vertical % | Number | vertical% | Number | vertical% | Number o/Total o/Galicia
POPULATION - 1 January 2009
Total population 100,0 | 46.745.807 | 100,0 2.796.089 100,0 1.145.488 2,5 41,0
Women aged 15 and over 43,5 20.316.981 46,2 1.292.345 46,4 531.133 2,6 41,1

COMPLAINTS OF GENDER-BASED VIOLENCE - January 2007 to December 2009

Year 2007 126.293 5.181 1.983 1,6 38,3
Year 2008 142.125 5.959 2.402 1,7 40,3
Year 2009 135.540 6.068 2.401 1,8 39,6

GENDER-BASED VIOLENCE CALLS RECEIVED BY THE 016 HELPLINE - 3 September 2007 to 31 December 2009

Total number of calls 100,0 159.207 100,0 7.070 100,0 3.284 2,1 46,4
Made by female users 78,5 125.028 79,1 5.593 79,4 2.608 2,1 46,6
Made by friends or relatives 18,9 30.023 18,8 1.332 18,4 603 2,0 45,3
Others 2,6 4.156 2,1 145 2,2 73 1,8 50,3

FEMALE USERS OF THE MOBILE TELE-ASSISTANCE SERVICE - 31 December 2009

Registrations since 2005 100,0 27.943 100,0 919 100,0 469 1,7 51,0
Deregistrations 51,0 14.247 49,3 453 50,7 238 17 52,5
Registered users at 31 December 2009 49,0 13.696 50,7 466 49,3 231 1,7 49,6

LABOUR AND ECONOMIC RIGHTS

Subsidised employment contracts for victims of gender-based violence. 2003 - December 2009

2.369 109 47 ‘ 2,0 ‘ 43,1
Subsidised employment contracts for substituting victims of gender-based violence. 2005 - December 2009
364 13 3 | o8 | 231
Victims of gender-based violence recipients of the labour-market insertion benefit, Renta Activa de Insercién
Year 2006 10.924 511 200 1,8 39,1
Year 2007 13.291 569 229 1,7 40,2
Year 2008 16.883 641 264 1,6 41,2
Year 2009 22.010 794 317 1,4 39,9
Aid for changing address. January 2005 to December 2009.
6.011 351 128 ‘ 2,1 l 36,5
TEMPORARY RESIDENCE PERMITS TO FOREIGN VICTIMS
March 2005 to December 2009 100,0 1.467 100,0 36 100,0 15 1,0 41,7
1January 2009 to 31 December 2009 41,8 613 47,2 17 46,7 7 1,1 41,2
FATAL VICTIMS OF GENDER-BASED VIOLENCE
1 January 2003 to 31 December 2009 100,0 471 100,0 23 100,0 10 2,1 43,5
1January 2009 to 31 December 2009 11,7 55 13,0 3 20,0 2 3,6 66,7
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GOBIERNO  MINISTERIO
DEESPANA  DE IGUALDAD

%@% STATISTICAL INFORMATION ON GENDER VIOLENCE,

TOTAL Galicia Lugo % Lugo
LUGO
vertical % | Number | vertical% | Number | vertical% | Number o/Total o/Galicia
POPULATION - 1 January 2009
Total population 100,0 46.745.807 100,0 2.796.089 100,0 355.195 0,8 12,7
‘Women aged 15 and over 43,5 20.316.981 46,2 1.292.345 46,8 166.175 0,8 12,9

COMPLAINTS OF GENDER-BASED VIOLENCE - January 2007 to December 2009

Year 2007 126.293 5181 433 0,3 84
Year 2008 142.125 5.959 538 0,4 9,0
Year 2009 135.540 6.068 581 0,4 9,6

GENDER-BASED VIOLENCE CALLS RECEIVED BY THE 016 HELPLINE - 3 September 2007 to 31 December 2009

Total number of calls 100,0 159.207 100,0 7.070 100,0 864 0,5 12,2
Made by female users 78,5 125.028 79,1 5.593 84,1 727 0,6 13,0
Made by friends or relatives 18,9 30.023 18,8 1.332 14,4 124 0,4 9,3
Others 2,6 4.156 2,1 145 1,5 13 0,3 9,0

FEMALE USERS OF THE MOBILE TELE-ASSISTANCE SERVICE - 31 December 2009

Registrations since 2005 100,0 27.943 100,0 919 100,0 51 0,2 55
Deregistrations 51,0 14.247 49,3 453 23,5 12 0,1 2,6
Registered users at 31 December 2009 49,0 13.696 50,7 466 76,5 39 0,3 8,4

LABOUR AND ECONOMIC RIGHTS

Subsidised employment contracts for victims of gender-based violence. 2003 - December 2009

2.369 109 27 | 1,1 ‘ 24,8

Subsidised employment contracts for substituting victims of gender-based violence. 2005 - December 2009
364 13 3 | o8 | 23

Victims of gender-based violence recipients of the labour-market insertion benefit, Renta Activa de Insercion

Year 2006 10.924 511 67 0,6 13,1
Year 2007 13.291 569 75 0,6 13,2
Year 2008 16.883 641 88 0,5 13,7
Year 2009 22.010 794 100 0,5 12,6

Aid for changing address. January 2005 to December 2009.

6.011 351 66 | 1,1 ‘ 18,8
TEMPORARY RESIDENCE PERMITS TO FOREIGN VICTIMS
March 2005 to December 2009 100,0 1.467 100,0 36 0 0,0 0,0
1January 2009 to 31 December 2009 41,8 613 47,2 17 o 0,0 0,0
FATAL VICTIMS OF GENDER-BASED VIOLENCE
1January 2003 to 31 December 2009 100,0 471 100,0 23 o 0,0 0,0
1January 2009 to 31 December 2009 11,7 55 13,0 3 o 0,0 0,0

355




infancy. In the initial years of a divorce, the custody of the children was
granted to the mother because she was the one who was normally at
home and fulfilled the maternal function, and this was almost systematic
(we should not forget that, for centuries, it has been the function attributed
to women by the patriarchy). The movement for the rights of separated
fathers began to emerge in those years, as a reaction to the gained
ground in women’s rights. Under the disguise of defending the right to
exercise joint parenthood, these groups spread new patriarchal myths
such as the ones mentioned above and, among them, they began to put
forward the idea of custody being granted on the basis of the “the best
interests of the child”, alleging that, until then, only the mother’s interests
were taken into account. But, if it is still not sufficiently clear whether or
not there are sufficient grounds to refute that theory, which sounds fair, a
new glance will reveal that what is being disputed continues to be which
gender will fulfil this m/paternal function and not the best interests of the
child. When the paternal right to have the child is invoked with the only
lapidary criterion of being a “quasi sacred” right, what other right is being
made to prevail other than the patriarchal? In this context, in 1985, Richard
Gardner, a psychiatrist who gave expert opinion in these litigations, linked
his work to the separated fathers’ movement and introduced his own myth/
theory, the so-called Parental Alienation Syndrome, which he maintained
unaltered throughout his many publications until the day he died in 2003.

A. REPRESENTATION OF THE PARENTAL ALIENATION
SYNDROME IN THE SCIENTIFIC COMMUNITY

The validity of the so-called PAS has been questioned because of the
following reasons:

1) Continuous refusals to include the so-called syndrome in the
two major classification systems of medical and psychological disorders
accepted by the scientific community and the official international bodies:
1) the International Statistical Classification of Diseases and Related Health
Problems or ICD-10, and, 2) the Diagnostic and Statistical Manual of Mental
Disorders (DSM IV-TR, which is applied in the USA, although it also tends
to be attached to the ICD-10 because of the common correspondence of
most of the nuclear criteria and because of the joint effort towards gradual
convergence).

2) Rejection by relevant institutions on account of its significance,
namely:
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- In 2004, the National Council of Juvenile and Family Court Judges
established in its guide: «Navigating Custody & Visitation Evaluations in
Cases with Domestic Violence: A Judge’s Guide®» that:

«The theory positioning the existence of the “Parental Alienation
Syndrome” has been discredited by the scientific community. Any testimony
that a party to a custody case suffers from the syndrome or “parental
alienation” should therefore be ruled inadmissible (...) » (page 21)

In a second edition published in 2006°', the same manual expands
on and develops these arguments based on the contributions of research
studies, both in favour and against the concept; one of the fragments
reads as follows:

«The theory positioning the existence of “PAS” has been discredited
by the scientific community (quote). In (reference to a decision of 1999),
the Supreme Court ruled that even expert testimony based in the “soft
sciences™? must meet the standard set in Daubert case, in which the
Court re-examined the standard it had earlier articulated in the Frye®
case, requires application of a multi-factor test, including peer review,
publication, testability, rate of error, and general acceptance. “Parental
Alienation Syndrome” does not PASs this test. Any testimony that a party
to a custody case suffers from the syndrome or “parental alienation”
should therefore be ruled inadmissible and/or stricken from the evaluation

80 National Council of Juvenile and Family Court Judges. (2004). Navigating Custody & Visitation
Evaluations in Cases with Domestic Violence: A Judge’s Guide. Reno, NV: NCJFCJ.

81 National Council of Juvenile and Family Court Judges. (2006). Navigating Custody & Visitation
Evaluations in Cases with Domestic Violence: A Judge’s Guide (2nd edition). Reno, NV: NCJFCJ.

52 NT: Itis a common way of referring to the Social Sciences in particular and, by extension, to those
in which diagnostic tests are not based on techniques of a physical nature.

8 Whether one standard is more suitable than the other is not free of controversy; in fact, the
application of one or the other is spread among the different US states. The essence of the Frye
standard could be summarised as follows: «Where the new scientific evidence is in question, the Frye
assessment enables the judiciary to leave in the hands of scientific expertise precisely whether or
not it has acquired “general acceptance” in the relevant field» O’Connor, T. (2006). This is why the
acceptance or not of the evidence ultimately largely rests on the final consensus between the persons
already appointed as experts. Therefore, the Frye standard tends to be considered as favouring more
conservative stances. On another front, an excessively strict application of the Daubert standard has
sometimes given rise to the opposite of what was initially intended, because it excessively narrows the
criterion of what is applicable to what can be admitted as scientific.
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report under both the standard established in Daubert and the earlier
Frye standard (quote).®* (page 24)

In Spain, the 2008 Guide to Judicial Procedure Criteria in Gender-based
Violence Cases of the Spanish General Council of the Judiciary dedicates a
section to the so-called PAS. After a review that coincides with the previous
documents on the lack of acceptance by the scientific community, it states:

«To sum up, accepting the ideas of Gardner’s theory — who even
ruled out applying his theory in cases where violence, abuse or neglect
was evident — in court proceedings for the care and custody of minors,
means subjecting these minors to a coercive theory and violating their
rights on the part of the institutions which are precisely there to protect
them». (page 130)

This guide is quoted in a Decision of 27 March 2008 adopted by the
Provincial Court of Vizcaya (Section 6) which, in its analysis and statement of
legal reasons for the judgement, takes into account the absence of scientific
support, the stance of professionals and that of a scientific association
with the longest history and widest penetration in the field of science and
healthcare in Spain:

«The risks of accepting this theory and applying the therapy indicated
by its creator and followers have also been forewarned by the Spanish
Association of Neuropsychiatry (“The theoretical construction of Gardner’s
Parental Alienation Syndrome (the so-called PAS) as a basis for judicial child
custody transfers. Analysis of its scientific base and application risks.”)»

This document published in 2008 is available from the website of the
Association® and it is one of the working papers used in this project

3) The lack of documentation found in scientific journal databases as of
the year 1985.

54 1n a section on the only test designed by Gardner, which had to be withdrawn, we will address at
greater length the concepts of the Daubert and Frye standards for admissibility of testimonies according
to minimum criteria based on a methodology that accepts its scientific base.

% Document from the Spanish Association of Neuropsychiatry: La construccién tedrica del Sindrome
de Alienacion Parental de Gardner (SAP) como base para cambios judiciales de custodia de menores.
Analisis sobre su soporte cientifico y riesgos de su aplicacién. (2008, 9 February). Escudero, A.; Aguilar,
L. and de la Cruz, J. (Dir.). [Article on line]. Viewed on 4 December 2009 at WWW: <http://www.aen.
es/biblioteca-y-documentacion/documentos-e-informes-de-la-aen/doc_details/52-la-construccion-
teorica-del-sindrome-de-alienacion-parental-de-gardner-sap>.

382



We recently did a search for the term “parental alienation syndrome” in one
of the largest, well-known and easy-to-access international health databases.
We used the original term in the knowledge that nearly all scientific articles
tend to include an English translation of the summary or abstract, even when
the main body of the text is in another language. This therefore maximises the
results of the search for the concept. Given that the so-called PAS is defined
as a medical and scientific term, we carried out this search in the PUBMED
database, which also includes the MEDLINE database. Although PUBMED
belongs to the “US National Library of Medicine”, it includes journals in other
languages other than English. On another front, being a HEALTH database, the
listed journals that specifically address the area of psychology number 419¢
, among which there are several specialised publications in legal psychology.
The end result was nine articles which addressed the Parental Alienation
Syndrome at any given length, both supporting and criticising it. Of these
nine articles, only one had an empirical design, including methodology and
limitations. In that work, Johnston (2003¢7), who recognises the existence of
dynamics of parental alienations and rejections, mentions a «virtual absence
of empirical support for the reliable identification of PAS as a diagnostic entity
and the determination of its correlates and causes». The author describes how
in a book published in 1991 by the American Bar Association there appeared
a study conducted on 700 divorced families over a period of 12 years by two
researchers,- Clawar and Rivlin, who identified the “so-called PAS” in an
unspecified number of children. The conclusions reached were excessively
descriptive whilst the methodology used to obtain the data and the measures
was not mentioned. This is an example of a research study rendered void due
to the opacity of the method and criteria followed. They base the research
study on samples and subjective experiences of identification and assessment
and seek to extrapolate and generalise the results as a faithful reflection of
reality. Johnston points out other examples and states:

«Gardner’s criteria have been used to clinically identify the so-called PAS
without much evidence of the reliability of the measures used».

It is worth clarifying that establishing an equivalence between
empiricism and science that does not accept as scientific (just on the
basis of the presence or not of empiricism) any other methodology would
mean an extremely reductionist position, which would paradoxically hold
back knowledge; we only need to remind ourselves that the work of

66 <http://www.ncbi.nIm.nih.gov/sitesentrez?db=journals&cmd=DetailsSearch&term=psychol*&log
$=activity>

5Johnston Janet R. (2003). Parental alignments and rejection: an empirical study of alienation in
children of divorce. J Am Acad Psychiatry Law. 31, 2, 158-70.
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Einstein, as evocative of science, was theoretical until a sum of empirical
evidences (support) began to confirm his assumptions. But going back
to the so-called PAS, when a concept proclaims itself scientific (in the
strictest meaning of the word, as Gardner would say) and, with that,
justifies its materialisation in a diagnosis and a “therapy” applied on
children and adults by the justice system, it cannot exempt itself from
fulfilling the scientific precepts that it claims to possess. This is why we
place particular emphasis on this aspect.

We decided to complete our review or sampling of the representation
of the so-called PAS in the scientific community with another database.
To do this, we chose the database, EMBASE, which is bigger than the
earlier one. Its acronym stands for Excerpta Medica data BASE, and it is
the electronic version of the well-known index, “Excerpta Médica”. Among
its disciplines, psychiatry and legal medicine are widely represented.
EMBASE lists more European magazines than PUBMED, currently
nearly 7,000 scientific journals from more than 70 countries®°

As before, we used “parental alienation syndrome” as the key term for
the search and, this time, the number of listings increased to 45. Although
EMBASE is the main competitor of MEDLINE, both EMBASE and PUBMED
contain MEDLINE records; which would explain why of the nine listings found
in PUBMED, seven were already in the EMBASE listings. Consequently,
between both databases, 47 listings related to the so-called SAP were
identified, dating from 1985 to the day of the search.

The scientific databases, specifically those that compile published
articles, show variations in the number and quality of the journals contained.
Assessing the degree of acceptance of the so-called PAS by the scientific
community based on the fact that the two largest databases on health issues
(on all possible aspects) combined compile 45 articles which make reference
to the so-called PAS is relatively meaningful since, ultimately, only a critical
analysis of each of the 45 publications would shed light on the authentic value
of what has been published. Nevertheless, it is a sign of a lack of penetration
capacity in the scientific community. If we take a close look at the difference
between the number of references found in PUBMED (9) and EMBASE (45),
we find that the difference is largely due to the fact that EMBASE includes
three journals that concentrate the highest number of articles (22): American
Journal of Family Therapy, ten articles, four of which by Richard Gardner;

68 <http://www.info.embase.com/what-is-embase> Viewed on 26 November 2009
69 <http://www.uroportal.net/embase.htm> Viewed on 26 November 2009.
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American Journal of Forensic Psychology, nine articles, three of which by
Gardner; and three articles in the American Journal of Forensic Psychiatry,
two of which by Gardner.

The level of specialisation reached in the different fields of knowledge
has given rise to the emergence of journals increasingly more focused on
a specific subject of study. However, these focus subjects continue to be
quite broad; such as in the case of the three above-mentioned journals.
Each of them covers, respectively, family therapy, psychology and forensic
psychiatry, but they are not the only ones to do so (32 journals specifically
dedicated to forensic issues were identified in EMBASE using the root of
the term “forensic” [foren], and five journals specifically covered family
mental therapy and health’). Therefore, it doesn’t cease to surprise us
that, although the so-called PAS is not covered in many scientific journals,
the literature that is available on the subject is concentrated in a small
number of journals.

The more or less generalist or thematic journals accept publications
after a period of reviews to ensure that certain criteria are met, and
manuscripts are often rejected. The ultimate aim of the process would
be that the decision of whether or not to publish a manuscript should be
based on its scientific quality. In this respect, the “peer view” is one of
the most widely accepted mechanisms of defending an “independent”
judgement of the quality by experts, but, as different authors have
pointed out, the reality is not that easy to articulate”.

This led us to conduct an analysis of the journals; although we only
managed to do so with the American Journal of Family Therapy, as the
other titles offered very little information and access to them.

First of all, we found information about its editorial board in the journal’s
website’.

Many of its members had held close working relationships with Gardner,
were active defenders of the Parental Alienation Syndrome and advertised
themselves as professional consultants specialising in the so-called PAS:

Richard S. Sauber, the journal’s founding editor since 1976, is part of
the group of “experts and professionals” who advertise themselves and

70 <http://www.info.embase.com/what-is-embase/coverage> Viewed on 26 November 2009.
" Herrera, Antonio J. (2007). Viewed on 4 December 2009 at http://www.prbb.org/quark/15/015060.htm
72<http://www.tandf.co.uk/journals/journal.asp?issn=0192-6187&linktype=5> [26 November 2009]

385



can be contacted in the «Parental Alienation Awareness Organization»
(PAAO)™. Together with Richard Gardner and Demosthenes Lorandos,
Sauber is co-editor and author of chapters of the book: «The International
Handbook of Parental Alienation Syndrome» (2006))7.

Demosthenes Lorandos, as well as editor and writer of several chapters of
the above-mentioned book, together with Gardner and Sauber, was already
a member of the journal’s editorial board in 2006.

The book’s preface is written by Len Sperry, who is currently the editor
of the journal’s «Family Behavioural Medicine and Health» department (as
was back in 2006).

David L. Levy and Barry Bricklin, current members of the journal’s
editorial board, as well as back in 2006, also participated in the above-
mentioned book. William Bernet, Jayne A. Major and Richard A. Warshak
were members of the journal's editorial board in 2006, the year the
book was published. Both the latter, as well as Richard S. Sauber, the
journal’'s founding editor, advertise themselves as professionals and
experts of the Parental Alienation Awareness Organization. The domain
of R. Gardner’s website, www.rgardner.com, expired in November of the
year he committed suicide, 2003. In January 2004, the website became
available again, as it was prior to his death, and remained so until the end
of 2005. The website and the domain now belong to the doctor, Richard
A. Warshak, and any attempt to open a link to one of R.A. Gardner’s texts
redirects you to Warshak’s website, where you are told that any information
on the work of R.A. Gardner should be requested by sending a message
to his personal email. Warshak appears to be building on Gardner’s work,
adding concepts along the same lines as his predecessor’. In a kind of
paradox, the original official website on the so-called PAS still survives,
although without the original sources.

Something that took us somewhat by surprise was an article on the
so-called PAS published in the American Journal of Family Therapy
(although not indexed in the PUBMED database, despite having the same
key terms as other editions) with the title «Parentectomy in the Crossfire»

7 <http://www.paawareness.org/experts.asp> [26 November 2009].

" Gardner, Richard A., Sauber, Richard S. and Lorandos, Demosthenes (Eds).(2006).The
International Handbook of Parental Alienation Syndrome: conceptual, clinical and legal considerations.
Springdfield, lllinois: Charles C Thomas, Publisher, LTD.

s Cited in “El pretendido sindrome de alienacién parental”, Vaccaro, Sonia and Barea Payueta,
Consuelo (2009). Ed Desclée de Broker.

386



(Summers, C.C. and Summers D.M.; 20067¢. This article can be found as
a freely accessible single document attached to the page which shows
the journal’s editorial board at the time when the article was published””.
(This enabled us to obtain information on the members of the editorial
board on that date, as mentioned in the previous lines).

Checking the article, the editorial board of that edition of the American
Journal of Family Therapy and the link to the origin, the following can be
found:

The authors, C.C. Summers and D.M. Summers are in turn the editors
of special topics of the same journal’s editorial board.

Despite the fact that Gardner died in 2003, his name appears as a
member of the journal’s editorial board.

The link to the document belongs to the organisation «Parents and
Abducted Children Together» or PACT. In its website, it says that PACT’s
initial mission was to fight parental child abduction across frontiers. The
main documentary material refers to the so-called PAS, and the only three
links that the website suggests are: to the Parental Alienation Awareness
Organisation (PAAQO), where many of the members of the journal’s editorial
board and authors of the book «The International Handbook of Parental
Alienation Syndrome» advertise themselves as experts in the so-called
PAS; to the address <www.parentalalienation.info> which immediately
refers you to the publications of L.F. Lowenstein on the so-called PAS.
This author also advertises himself in the PAAO website, and writes an
article on the so-called PAS in the international text; and, lastly, to the
above-mentioned document that includes the article by Summers and
Summers published in the American Journal of Family Therapy.

The analysis that we made of this publication would question the existence
of a prior critical analysis of the quality of these ten articles on the so-called
PAS. In fact, there is not a single article in this journal that questions any aspect
of the concept of the so-called PAS. On another front, it highlights the existence
of close relationships between the members of the journal’s editorial board,
their joint participation in other publications that approach the concept as a
proven fact, and in organisations that give exposure to the concept and where
the authors describe themselves as experts in the subject. We could probably

6 Summers, Collette C., and Summers, David M. (2006). Parentectomy in the Crossfire. The
American Journal of Family Therapy. 34, pages 243-261.

7 <http://www.pact-online.org/pdf/Parentectomy_in_the_Crossfire.pdf> [26 November 2009]
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find these same biases in other journals, where proximity to the editorial boards
means a higher probability of the journal “accepting” a manuscript; but, apart
from this being unjustifiable, we are faced here with the special circumstance
of the state of debate on the scientific bases and rigour that supports a concept
whose relevance does not ultimately lie in the conceptual but in its pragmatics:
how with its application the courts transform the reality, people’s ordinary lives
and the actual legal system.

4) Predominance of law review articles which refer to the so-called PAS
from the standpoint of negative critical assessment. In a meta-analysis of
133 law review articles referencing the so-called PAS published prior to
19 July 2005, Hoult” concluded that:

Thirty articles expressed a favourable view of the so-called PAS:
twenty-one cited Gardner’s work unquestioningly, eight authors essentially
republished Gardner’s claims and one author alleged his ex-wife had
abducted his daughter.

The so-called PAS received neutral mention in fifteen articles: two
reports on legislative initiatives, two book reviews, one PAS Continuing
Legal Education course advertisement, two case comments, three
editorial introductions, three comments on the legal status of PAS and
two PASsing references.

Sixty-nine articles described PAS negatively. The negative coverage
focused on several areas of law: twenty-three on divorce, thirteen on child
sexual abuse, ten on domestic violence, eight on expert testimony, seven
on general family law issues, five on PAS as a defence strategy, and two on
parental child abduction.

The arguments against the so-called PAS found in these articles
were:

- Lack of empirical support.
- Inadmissible under both Frye and Daubert standards.

- A defence strategy for abusive fathers, facilitating that these men take
on the role of victims, PASsing the blame to the mother and the children.

8 Hoult, Jennifer. (2006). The Evidentiary Admissibility of Parental Alienation Syndrome: Science,
Law, and Policy. Children’s Legal Rights Journal, 26, 1, pp. 1-61.
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- Gender biased.

- Leaves mothers of abused children defenceless: if these women
fail to report abuse, they may lose custody for failing to protect their
children, and if they report abuse, they may lose custody due the so-
called PAS.

- The “diagnostic criteria” are based on an incomplete description of
family dynamics.

B. JUSTIFICATION

The justification for this work and its design is the analysis of the
internal structure of the so-called Parental Alienation Syndrome.
Such analysis is understood as of the nature and foundation of each
of the nuclear elements that comprise it and the internal relations that
it establishes with the other elements that make up the whole. These
nuclear elements supposedly accredit the so-called PAS for use by
the justice system to clarify interpersonal situations of conflict between
persons in legal litigation that have been falsified or manipulated in order
to be able to adopt the pertinent fair measures. The so-called PAS made
its way into the courts under the assumption that it had a scientific base,
which guaranteed to the justice system that its correct use would — in
principle — put an end to the alleged instrumentation of children through
“induced false accusations” against an innocent parent.

But: if such accreditation of the methodology does not exist and the
constructor of the so-called PAS cannot guarantee the falseness or veracity
of the accusations; if there can be many valid explanations for a child’s
rejection of his father which the so-called PAS cannot discard; if the possibility
of false positives (erroneously establishing that a child is suffering the so-
called PAS) is so high and such an error can mean that the custody transfer
measures may give rise to unacceptable risk or harm to the child; and if it can
be demonstrated that the bases of the so-called PAS have been constructed
falsifying the terminology employed and establishing a logic that can justify
any result in advance, is it legitimate that a protection system such as the
justice one continues to authorise its use? These are some of the questions
that we endeavour to answer in this work.
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C. PROPOSITIONS OF THIS WORK

Propositions or affirmations are understood as the hypotheses that we
attempt to demonstrate in this work.

NUCLEAR PROPOSITION OR HYPOTHESIS;

The main proposition that we defend here is that the formulation
of Gardner’s Parental Alienation Syndrome is based on an “ad hoc”
arrangement of arguments which interprets the conducts and expressions
of one of the parents in litigation and of a child who justifies his or her
refusal to have contact with the non-custodial parent as the elements
of the basic argument of the so-called PAS, according to which the
rejected parent would be the victim of a “denigration campaign” and of
false accusations, and the final conclusion of the argument would be the
need for a custody transfer. These “ad hoc” arguments are presented
and circulated using medical and scientific terminology to take on the
appearance of a deductive-inductive experimental process characteristic
of scientific method, which would accredit it in the legal community for use,
in — true —medical style, as a concept that defines a specific pathology
and the treatment of choice.

This final structure of the so-called PAS as a set of AD HOC arguments
will become more evident as we advance in our development of what the
so-called PAS attempts to explain and as those arguments (with their
medical-scientific curtain) arise, since each argument holds a specific
place (and function) in the logic that Gardner attempts to build. According
to Ferrater Mora™ “ad hoc” means:

«Literally “for this”, i.e., “for a specific effect or purpose”. We speak
of an “ad hoc” argument when the argument only and exclusively applies
to the case that we are trying to explain, or defend, with the argument.
The “ad hoc” expression is used today in science methodology and
epistemology to describe the addition of a type of hypothesis to save
another hypothesis that runs into problems when confronted with
experimentation. “Ad hoc” hypotheses are always suspicious because
their main function, if not the only one, is to strengthen a theory against
the possibility of being falsified. Therefore, there is always a kind of “layer”
of “ad hoc” hypotheses surrounding a theory that wants to defend itself at
all costs». (pag.60, V.I)

0 Ferrater Mora, José. (2005). Diccionario de Filosofia A-D, Barcelona: RBA.
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But we will not only examine whether or not a terminology is being
applied or transformed to generate a scientific appearance, but the
argument itself, given that, formally, an argument can be invalid — a so-
called fallacy.

According to Martinez Miguélez®:

«From Aristotle onwards, demonstration has been the fundamental
attribute, sine qua non, of science. But, to be so, demonstration must
be complete, otherwise it is not demonstration. In other words, it must
cover the entire spectrum of the mental process by means of which we
arrive at a specific result. Just as the strength of a chain depends on the
solidness of each link, and one weak link is enough to snap the chain, the
value of a demonstration depends on the firm concatenation of the entire
demonstrative spectrumy.

In this respect, each proposition put forward in this work to deny
the scientific and logical validity of the different nuclear propositions of
the Parental Alienation Syndrome, as originally formulated by Richard
Gardner and as it stands today, is set out and expressed as clearly as
possible. Our aim is to be explicit so as to offer the reader the possibility
of cross-examining our propositions in their formal and content aspects.

We base ourselves on the theoretical development of its author,
Richard Gardner, and his affirmation of the medical nature and scientific
bases which, according to him, make it possible to conceptualise it as
one of the “purest” medical syndromes. In a previous research study and
subsequent publication (Escudero, A.; Aguilar, L. and de la Cruz, J.%'8); a
qualitative methodology was used to analyse Gardner’s sources.

80 Martinez Miguélez, Miguel (1995). Enfoques metodolégicos en las ciencias sociales. AVEPSO,
18, 1, pages 39-47. Available from: http://miguelmartinezm.atspace.com/enfoquesmet.html. [Viewed on
15 November 2009]

81 Ob. Cit., Document from the SAN: La construccién teérica del Sindrome de Alienacion Parental
de Gardner (SAP) como base para cambios judiciales de custodia de menores. Analisis sobre su
soporte cientifico y riesgos de su aplicacion.

82 Escudero, Antonio; Aguilar, Lola and de la Cruz, Julia. (2008). La légica del Sindrome de
Alienacion Parental de Gardner (SAP): «terapia de la amenaza». Magazine of the Spanish Association
of Neuropsychiatry., 28, 102, pages 283-305. Also available from: <http://www.aen.es/biblioteca-y-
documentacion/publicaciones-de-la-aen/doc_details/2592-la-logica-del-sindrome-de-alienacion-
parental-de-gardner> [Viewed on 15 November 2009] and the virtual library, SciELO Espafia,
viewed on 15 November 2009 in: <http://scielo.isciii.es/scielo.php?script=sci_arttext&pid=S0211-
7352008000200001&Ing=es&nrm=iso>.
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D. THE FORMAL STRUCTURE OF THE SO-CALLED PAS

D.1. What we call Parental Alienation Syndrome is comprised
of two bodies of arguments:

1. The first is the rhetorical argument that seeks to justify its existence
as a medical syndrome backed by science. It would cover the following
arguments:

- Capacity to capture the reality defined by the so-called PAS
(unjustified denigration campaign against the alienated parent).

- Conceptualisation of the characteristic symptoms of the so-called PAS.

- Clustering of the eight symptoms as manifestation of a medical
syndrome.

- Raising the so-called PAS as syndrome to the level of a diagnosable
disorder.

-Capacity of the so-called PAS to withstand new studies.

Assignation of a “mechanism of action” that would explain that children
with the so-called PAS are recognisable as affected ONLY by said disorder.
Gardner argues that children suffering from PAS resemble one another. This
resemblance would be recognised through the symptoms of the syndrome.

2) The second body of arguments entails the custody transfer measure.
Gardner (its creator) called and theorised this measure as “Threat therapy”,
establishing it as the therapeutic treatment that would act on the supposed
pathogenic mechanism of indoctrination or induction.

The “mechanism of action” is the argument that would connect both
bodies toward its pragmatic function.

Two concepts were repeated over and over again in his texts to the
point of each almost acting as a significant agglutinant in each of the bodies
that make up the construct: «pure» referred to as an attribute of belonging
to the medical paradigm, and «Threat therapy» in representation of its
materialisation as a measure.

But the so-called PAS necessarily needs a compact shape because
its different headings (arguments) are mutually dependent. This is why
the definition of the construct remained practically unchanged from its
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initial formulation in 198583, to the posthumous work that appeared in
200684 and constitutes an amalgam of concepts.

D.2. Gardner’s definition of the SO-CALLED PAS as a
syndrome «as per the best medical definition of the term»

Gardner made explicit his intention to include the so-called PAS in the
medical sciences. But this involves accepting the rules of the scientific
method. The scientific method empirically verifies what was there before
the discovery. It may also speculate on what may exist, but that will always
remain pending its subsequent experimental verification. Mario Bunge
summarises the scientific method in the following: «sequence: inspection
of a body of knowledge — selection of the problem in that body of
knowledge — formulation or reformulation of the problem — application
or invention of an approach to address the problem — tentative solution
(hypothesis, theory, experimental design, measuring instruments, etc.) —
examination of tentative solution — assessment of tentative solution in
the light of the test and of background knowledge — review or repetition
of any of the previous steps — final assessment (until new discoveries)»
(page 142)%°. This method determines the prior existence of what is
discovered. According to the same author, the discovery involves «unveiling
the existence of a previously unknown element». But Gardner did not go
beyond formulation in his development of the concept of the so-called
PAS. He attempted to demonstrate the “existence” of what he formulated
with arguments, never through experimentation or elements associated
with experimentation (such as the control of variables).

One of the ways to answer the crucial question of whether the so-
called PAS was discovered or constructed is through a detailed analysis
of the sources, the theoretical documents, through which for nearly 25
years Gardner established the constitutional bases of the syndrome
without altering them in any significant way.

Gardner’s reference to the so-called PAS as a pure medical syndrome
is a constant theme throughout his work®®: «The so-called PAS is a relatively

8 Gardner, Richard A. (1985). Recent Trends in Divorce and Custody Litigation, Academy Forum,
29, 2, pp. 3-7.

84 Gardner, Richard A. (2006). Introduction. En: The International Handbook of Parental Alienation
Syndrome: conceptual, clinical and legal considerations. Gardner, R A., Sauber, R S. y Lorandos, D.
(Eds). (pp. 5-11) Springfield, lllinois: Charles C Thomas, Publisher, LTD.

8 Bunge, M., Diccionario de filosofia, México, Siglo XXI editores, 32 ed., 2005, p. 142
8 Gardner, Richard A. (2004).0b.cit.
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“pure” disorder when compared with other psychiatric disorders»®’; «In fact,
it is ‘more pure’ than many of the syndromes described in the DSM-IV» 88

The so-called PAS, defined as a medical syndrome and child
disorder, emerged as a result of the concurrence of eight symptoms
present in the child:

- A campaign of denigration.

- Weak, absurd or frivolous rationalisations for the deprecation.

- Lack of ambivalence.

- The “independent-thinker” phenomenon.

- Reflexive support of the alienating parent in the parental conflict.

- Absence of guilt over cruelty to and/or exploitation of the alienated
parent.

- The presence of borrowed scenarios.

- Spread of the animosity to the friends and/or extended family of the
alienated parent.

More than a definition of each symptom, Gardner made a description
of each item.

Symptom 1: «A campaign of denigration». Defined as the main
“symptom”, does not have its own description but the one provided by
other “symptoms” (particularly the second and the fifth) which make
reference to the denigration. We cite both symptoms:

Symptom 2: «Weak, frivolous and absurd rationalisations for the
deprecation». According to Gardnern Gardner®® when asked, «Why don’t

8 Gardner, Richard A. (2001, May 31). Basic Facts About The Parental Alienation Syndrome.
[ref. de 9 de noviembre de 2006], disponible en WWW: http://www.rgardner.com (pagina oficial de
Gardner hasta: 26 de junio de 2007), igualmente disponible en WWW: http://www.nscfc.com/Basic%20
Facts%20About%20Parental%20Alienation.pdf [ref. de 3 de julio de 2007]

8 Gardner, Richard A. (1987). Judges Interviewing Children in Custody/Visitation Litigation. New
Jersey Family Lawyer. 7, 2.

8 We have tried to be very scrupulous in using the same terms employed by Gardner (basically
in the plural form) to refer to the father or the mother, but in this and other cases, the reference to the
gender lacks ambiguity.
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you want to visit your father? The child may give very vague reasons.
When asked to give specific reasons, these children may describe terrible
abuses in a very convincing way. They may often make wild exaggerations
of trivial complaints. They make “a mountain out of molehill” and talk at
length about their frivolous reasons for not making the visit. [...] When
these children are told that most children would not cut off all ties with
their fathers, they continue to insist that their rejection is fully justified in
the face of such “indignation”».

Symptom 3: «Lack of ambivalence» describes the lack of ambivalence
present in «all human relationships» and, therefore, in a so-called PAS
situation, the child is categorical in his affirmations against the rejected parent.
However, it is paradoxical that, under the PAS theory, the rejected parent is
considered the good and loving parent, without supplying, or requiring, any
proof in this regard. In fact, and this is essential, that goodness is taken
for granted, applying the same dichotomic thought without ambivalences on
parents diagnosed respectively as alienating and alienated parents, making
it possible to justify the custody transfer.

Symptom 4: «The phenomenon of the “independent thinker”» takes
the shape of a kind of psychic mechanism established as a phenomenon.
This term is used in psychopathologic language in such expressions as
“hallucinatory phenomena”, but it is simply a way of talking generically
about hallucinations. But here the term “phenomenon” seeks to establish
that the “independent thinker” is something that is determinable. What it
really means is that the affirmations of the child and the inducing parent
may not coincide — which would go against the idea of inducement —
however, this would be interpreted as the role assumed by the child in the
denigration campaign against the alienated parent. In practically all of his
publications, Gardner insists that the so-called PAS «is much broader»
than brainwashing, given that «it also includes (and this is extremely
important), factors that arise within the child — independent of the parental
contributions that contribute to the development of the syndrome»®°.

The presence of this bond of affection with the alienated parent is taken
for granted and the child’s negative expressions of rejection are explained by
way of two mechanisms:

9 Gardner, Richard A. (2001,May).Ob.cit.
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a) The amnesia for «positive and loving» experiences with the
alienated parents«2% is, according to Gardner, the same as the one
explained by another concept called False Memory Syndrome
(FMS): «Children with the so-called PAS can however appear
to have become completely amnesic for any and all positive and
loving experiences they may have had with the targeted parent
and claim that all evident pleasure with the targeted parent (the
victim), such as scenes of happy moments in Disney World, were
only cover-ups for the misery and sadness they went through
on that trip. The “rewriting of history” typically seen in children
with the so-called PAS is similar to the memory gap seen in FMS
patients» .e.

b) The falseness inherent in children: «To believe these children is
to believe that a father, in his 30s or 40s, switched his sexual
orientation from straight heterosexual to paedophilia».s.

The phenomenon of the “independent thinker” (symptom 4) makes
reference to the role assumed by the child in the denigration campaign
against the alienated parent. The definition of the so-called PAS as a
child disorder rests on this active role of the child. In nearly all of his
publication, Gardner insists that the so-called PAS «is much broader»
than brainwashing, given that «it also includes (and this is extremely
important), factors that arise within the child — independent of the parental
contributions that contribute to the development of the syndrome»®®.

Symptom 5: «Reflexive support for the alienating parent in the
parental conflict» describes the child’s verbal expressions as a “weapon”
of support to the “mother”, which are characterised by their ridiculous,
frivolous and absurd nature, although Gardner does not explain what
makes a declaration have this nature. «lt is important to appreciate that the
weapons children use to support the mother’s position are often naive and
simplistic. Children lack the adult sophistication to provide themselves with
credible and meaningful ammunition. Accordingly, to the adult observer the

9 Gardner, Richard A. (2002). Parental Alienation Syndrome vs. Parental Alienation: which diagnosis
should evaluators use in child-custody disputes? The American Journal of Family Therapy. 30, 2, 93-115.

92 Gardner, Richard A. (2004). Ob.cit.
% |bid.

9 Gardner, Richard A. (2001). Parental Alienation Syndrome (PAS): Sixteen Years Later. Academy
Forum. 45, 1, 10-12.

9% Gardner, Richard A. (1994). Ob.cit.
9% GAL o Guardian Ad Litem
 lbid
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reasons given for the alienation will often seem ridiculous. Unfortunately,
the mother who welcomes the expression of such resentments will be
gullible and accept with relish the most preposterous complaints. The
frivolous nature of the complaints and their absurdity are the hallmarks of
the child’s contribution to the so-called PAS» (Gardner; 1987°%).

Symptom 6: «Absence of guilt over cruelty to and/or exploitation of
the alienated parent», partly explains the reasons, derived from the very
nature of the child, for the child’s rejection of the non-custodial parent:
«Children with the so-called PAS are often like psychopaths and many
of them are very psychopathic. This is especially the case with regard to
their guiltless disregard for the feelings of the targeted parent. A GAL®*®
who recognises the depravity of the child with the so-called PAS may feel
discomfort, and even suffer inner conflict about zealously representing a
client who would be so cruel to another human being, in this case a loving
father»'0°,

Symptom 7: The «presence of borrowed scenarios» is «probably the
most convincing manifestation of programming»'*' typically” seen in the
so-called PAS. The borrowed scenarios are fundamentally the contents
of the child’s expressions of possible abuse and maltreatment, which the
child would have “borrowed” from the exterior, but never from his real
experiences with the accused parent.

However, this symptom and what it represents as evidence of the
falseness of the testimonies of the child and of the denigration manoeuvre
toward the targeted parent is paradoxically the main weakness of the so-
called PAS. In an attempt to overcome this weakness, Gardner transformed
the possibility of erroneous PAS diagnoses in an inseparable clause from
the actual definition. This clause establishes that when true sexual abuse
is present, «the child’s animosity may be justified, therefore, explaining the
child’s hostile behaviour as a consequence of PAS is not applicable». We will
come back to this relevant topic in another section below.

% Gardner, Richard A. (1994). The detrimental effects on women of the gender egalitarianism of
child-custody dispute resolution guidelines. Academy Forum. 38, 1,2, (Spring/Summer) 10-13.

2 Gardner, Richard A. (2002). Ob.cit..

190 Global statistics show that 95% of incest accusations occur in the context of divorce as women
are only brave enough to report once they consider themselves “liberated” from the legal bond with
the abuser. Also, this would be predictable from a justice point of view, given that the woman could be
accused of negligence or complicity if she were to report her partner for incest whilst remaining married
to him..

01 Bateson, Gregory; Jackson, Don D.;Haley, Jay & John Weakland.(1956). Toward a Theory of
Schizophrenia. Behavioral Science. 1, 251-264
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D.3. The «Sexual Abuse Legitimacy Scale» (SAL)

For the purpose of continuing to add new elements to the so-called
PAS, Richard A. Gardner designed a “Sexual Abuse Legitimacy Scale”
(SAL). When presenting this measuring scale, he affirmed:

This “scale” claims to be able to discriminate between “bona fide”
and ‘fabricated’ cases based on the presence or absence of a series of
characteristics in the cases. It is comprised of:

* 26 typical interactions of the alleged victim,

* 11 interactions of the accuser (normally the mother),
+ 13 interactions of the accused (normally the father).
The classification criteria are divided into those interactions that are:
- very valuable (worth 3 points if present),

- moderately valuable (2 points), and

- low but potentially valuable (1 point).

Separate scores are generated for:

- the child,

- the accused, and

- the accuser.

Scores in the range of 50 per cent of the maximum or more are highly
suggestive of “bona fide” sexual abuse and those quite low (below 10
percent) are fabricated.

Sample criteria of the scale are:

- for the child: very hesitant to disclose the abuse or if the quality of
the accounts of the events is poor;

- for the accuser: no appreciation of the importance of the relationship
between the child and the father or initially denies the abuse;
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-for the accused: that the argument takes place in the context of
divorce or in a dispute over the care of the child in which the latter is
involved.

It is worth highlighting how R. Gardner starts off from an expected
conduct which has been universally described as a sign of child abuse —
“very hesitant to disclose the abuse or if the quality of the accounts of the
events is poor” — and inverts it, giving it the meaning of alienation and the
category of evidence of just the opposite, saying that if the child manifests
this conduct, it is a “false accusation”.

In the same way, the accuser [the mother] finds herself trapped,
because what in psychology has been described as expected conduct in
a woman when she discovers and believes the possibility of incestuous
conduct by her partner toward one of her children is now given the value
of “evidence of just the opposite”: initial denial of the abuse.

Then, it states another piece of evidence that contains a high
subijectivity factor on the part of the interviewer: does not appreciate the
importance of the relationship between the child and the father.

With regard to the accused: he does not have to prove or be personally
evaluated on anything. He will only be evaluated on “the context” — where
and when the accusation took place — a context which, on the other hand,
is the “most likely”°? context in which such accusations take place: that
the argument takes place in the context of divorce or in a dispute over the
possession in which the child is involved. With this argument, R. Gardner
closes a situation without alternatives.

This inversion places the parent doomed to the diagnosis in a blind
alley, and according to the communication theories, in a paradoxical
scenario of a double bind'® or a double message which configures a
truly perverse scheme.

According to observations of abused children and incest victims, the high
level of confusion generated when somebody from whom care and protection
is expected is the person who abuses gives rise to cognitive confusion and

102 Berliner, L. and Conte, J.R., 1993. Sexual abuse evaluations: Conceptual an d empirical
obstacles. Child Abuse & Neglect 17, pp. 111-125.

193 Metzeltin, M. (1990). Semantica, pragmatica y sintaxis del espafol, Wilhelmsfeld: Egert. Citado
en: Jiménez Cano, J., M. (2001). Las unidades linglisticas: ¢una cuestion cerrada? Tonos Digital.
Revista electronica de estudios filoldgicos, 2, 11. Disponible en: http://www.um.es/tonosdigital/znum2/
relecturas/unidadeslingTonos2.htm#_ftn3 [Acceso el 5 de octubre de 2007]
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disassociation, all of which generates confusing accounts of the events
without a logical structure. Making coherent sense and refocusing the events
will be one the psychotherapeutic tasks in the recovery process.

On this scale, Lucy Berliner and Jon Robert Conte'* wrote:

«The SAL Scale suffers many methodological problems, in its
parameters and its grading system which both measure a single
approach. It is based entirely on the author’s personal observations of an
unknown number of cases seen in specialised forensic practice. Although
reference is made to studies carried out “between 1982 and 1987”, these
are unpublished, not described, and are of unknown value. There are no
studies which have determined if the scale can be coded reliably.

Many of the criteria are poorly defined. There have been no scientific
tests of the ability of the SAL Scale to discriminate among cases. There
is no evidence that the numerical scores have any real meaning. Indeed,
to our knowledge, the entire scale and Parent Alienation Syndrome upon
which it is based have never been subjected to any kind of peer review
or empirical test. In sum, there is no demonstrated ability of this scale to
make valid predictions based on the identified data. (1993, p. 114) »

The above-mentioned scale failed to meet the minimum requirements
of a reliable measuring instrument. The criticisms were so categorical
that R. Gardner was forced to abandon its application, and ceased to
mention the scale in the books that he published after 1995.

Nevertheless, in countries where the so-called PAS is applied at the
time of writing this report, not only are there plans to apply the scale, but
tests and so-called “research studies” are being carried out to validate it.

04 Garcia de Quesada, M. (2001). Estructura definicional terminogréafica en el subdominio de la
oncologia clinica. Tesis doctoral, Universidad de Granada (Espafia). Estudios de Linguistica Espafiola ,
2001,14, Disponible en: http://elies.rediris.es/elies14/ [Acceso el 14 de septiembre de 2007].
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D.4. What can we understand by scientific terminology? The
effects of language.

According to Metzeltin'% «to describe, classify and interpret its subject,
every science needs an objectifying or disambiguating language, whose
signifiers have a unequivocally defined meaning and use so that field
scientists can control the descriptions, classifications and interpretations
proposedy». This does not happen in the description of the so-called PAS
symptoms.

The level of concretion of the clinodactyly due to hypoplasia of the middle
phalange of the 5™ finger, the single crease across the palm, or the Brushfield
spots on the periphery of the iris, all of which objective signs of Down’s
Syndrome, is far from the «weak, frivolous and absurd rationalisations for
a child’s deprecation of a parent», or the «absence of guilt over his own
cruelty» of the so-called PAS.

As a pure medical entity, in the so-called PAS the use of specialised
terms is a given. According to Garcia de Quesada'®® «the restrictions
and preferences of the term in the syntagmatic axis are also part of
its meaning and must be analysed if we want to get a full idea of the
necessary information to understand and be able to use any termy».
The affirmation by Portolés'"’, «pragmatics rests on the idea of choice»
becomes especially meaningful here.

The substantives, substantivisations of verbs, adjectivisations or
adjectives (campaign, ambivalence, guilt, rationalisation, deprecation,
exploitation, cruelty, animosity, weak, absurd, frivolous, borrowed, alienating,
alienated) give structure to the so-called PAS, but also mark the pragmatic
orientation of the syndrome.

According to Portolés, «The meanings of words condition the possible
discursive continuations that we expect from them and, in our opinion,
also the interferences». In the theoretical developments of the so-called
PAS, and even more so in the eight child symptoms and the ones added
on in the «differential diagnosis», the so-called argumentative orientation
is used as the main linguistic resource. This consists of modifying the

% Portolés, J. (2003, 16 de noviembre). Circulo de Linglistica Aplicada a la Comunicacion. ISSN
1576-4737. Disponible en: http://www.ucm.es/info/circulo/no16/index.htm

% Gardner, Richard A. (1999). Differentiating between parental alienation syndrome and bona fide
abuse-neglect. The American Journal of Family Therapy. 27, 2, 97-107

97 Gardner, Richard A. (2004).0b.cit.
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substantive with a “qualifying adjective placed before it”. According to this
author: «with this syntactic resource we can increase the strength of the
argument of a substantive, but we can also invert this strength, i.e., change
its orientation. If increasing the strength, we can speak of a realising
adjective, if diminishing or inverting it, an un-realising adjective»'®®. Thus,
for example, the argumentative orientation of the expressions «weak,
frivolous or absurd rationalisations» attributed to the child, contrast with the
«positive and loving experiences» with the alienated parent.

D.5. Exemption clause on erroneous diagnoses

Under this clause, the so-called PAS exempts itself from erroneous
diagnoses of the existence or not of child abuse or maltreatment. The inability to
discern true abuses or maltreatment (and the reactions diagnosed in children)
was, in Gardner’s opinion, the “touchstone” of the so-called PAS. In fact, the
inclusion in the definition of its inapplicability in the event of «maltreatment
/ sexual abuse / neglect» enunciates the inability of the so-called PAS to
discriminate true from false conduct.

It is these situations told by the child about his or her relationship
with one parent, and reported or warned about by the other parent which,
according to Gardner, were the inexistent scenarios of the so-called PAS.
The exposure of sexual abuse issues was also the cause of the spread
of the so-called PAS because, according to Gardner, they became part
of popular belief. The false accusations based on the so-called borrowed
scenarios (symptom 7) become, in Gardner’s opinion, the main “weapon” in
the denigration campaign (symptom 1).

To avoid error, Gardner suggested using, in conjunction with the symptoms
of the so-called PAS, the post-traumatic stress disorder criteria. According
to the author, the description of this disorder in the DSM-1V is similar to the
characteristic reaction of an abused child'®. Similarly, in an article dating
back to 2004, Gardner suggested using the criteria described in the «False
Memory Syndrome» (FMS) to help (the so-called PAS) distinguish true from
false testimony.

Inthe end, Gardner even accepted the possibility of many abusive parents
claiming, in their defence, the existence of the so-called PAS to explain

108 |bid.

199 Fulford, K., W., M., Thornton, T.y Graham, G. (2006). Oxford Textbook of Philosophy and
Psychiatry. Oxford: Oxford University Press. p.109
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the alienation: «With increasing recognition of PAS, [...] abusive-neglectful
parents have been claiming that the children’s animosity toward them has
nothing to do with abuse-neglect but is a manifestation of programming of the
children by the alienating parent. This has become a common rationalisation
and a diversionary manoeuvre of abusive parents. Some of these parents
have successfully convinced the courts that they are not abusers and that
the PAS-inducing parent is responsible for the alienation». But this author
continues to uphold that the error in the so-called PAS diagnosis cannot be
blamed on the «syndrome» but on the evaluator.

In any event, the so-called PAS has not demonstrated the ability to discriminate
false accusations of abuse. Unlike John Langdon Down, Gardner did not discover
present signs — independent of the existence of the observer — of a disease, but
he chose a series of substantives and adjectival uses as signs of the intentionality
of certain conducts. He named these conducts loaded with connotations
“symptoms”. And they are symptoms, although unjustified. There is therefore
some kind of line that divides the justifiable from what is not. On the basis of this
unknown and unformulated rule, Gardner chooses the adjectives and the terms
that make up the symptoms. We see this for instance in the definition of the so-
called PAS, according to which “when «maltreatment/sexual abuse» is present,
the animosity may be justified”. With this affirmation we don’t know whether the
animosity can also be unjustified, even when maltreatment and sexual abuse are
present. The expression does more to confuse than to clarify what is and what is
not admissible. Removed from Metzeltin's proposal, Gardner falls into the error
described by Fulford et al as «semantic ambiguity», which has it that «if there is a
lack of clarity or precision in the meaning of the key terms, the same problem wiill
infect any conclusion reached».

E. AETIOLOGY AND PATHOGENESIS OF THE SO-CALLED PAS

Without empiricism and considering the syndromic nature of the so-called
PAS demonstrated by analogy with Down’s Syndrome, Gardner concludes
alluding to Campbell's Psychiatric Dictionary . '1°

«In my 1992 book on the PAS, | described what | considered to be
the aetiological factors that were operative and delineated the steps
by which these factors contributed to the development of the disorder.
Other examiners as well have described the same aetiological factors
and pathogenic mechanisms. Accordingly, | consider there to be good
justification for my conclusion that Level 3 has been reached»'".

© Gardner, Richard A. (2001). ...Sixteen Years Later. Ob.cit.
" Ibid.
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But for that pathogenic agent to be designated in a trial and named in
a court decision it must necessarily be previously established that only that
pathogenic agent can be the cause of the syndrome.

The following lines name the aetiological factors and pathogenic
mechanisms which, according to Gardner, must concur, through which
process he came to identify them, and the explanation of how they act.

E.1. Aetiological factor: the premise of «pure medical syndrome»
considered demonstrated, the existence of a single cause is
established

Gardner employs the analogy with “pneumonias” to give the so-called
PAS a single cause. However, he does not explain the equivalence between
the so-called PAS and pneumococcal pneumonia; his argument consists
of drawing a similarity between the concepts, taking for granted that the
analogy exists or has been accepted 12113 114 115 116 117118 119

To be able to understand this argumentative style, we reproduce the
following fragment in which the analogies, the ideas of pureness, the single
cause and the demonstrated truth come up together:

« (...) that PAS is not really a syndrome (...) is especially seen in courts
of law in the context of child-custody disputes. It is an argument sometimes
promulgated by those who claim that PAS does not exist. The PAS is a very
specific disorder. A syndrome, by medical definition, is a cluster of symptoms
(...). (...) occurring together due to a common aetiology or basic underlying

2 Gardner, Richard A. (1998). Introductory Comments on the PAS: Excerpted from: Gardner, R.A.
The Parental Alienation Syndrome, Second Edition. Cresskill, NJ: Creative Therapeutics, Inc. [ref. de
9 de noviembre de 2006], disponible en Web: http://www.rgardner.com/refs/PAS_peerreviewarticles.
html, hospedada en: http://www.rgardner.com (pagina oficial de Gardner hasta: 26 de junio de 2007).
Disponible en: http://associazioni.comune.firenze.it/crescereinsieme/articoli/gardner98inglese.htm

3 Gardner, Richard A. (1999, June 9). Misperceptions versus facts about Richard A. Gardner, M.D.
Cresskill, New Jersey. [ref. de 9 de noviembre de 2006], disponible en WWW: http://www.rgardner.com
(pagina oficial de Gardner hasta: 26 de junio de 2007), igualmente disponible en: http://www.fact.on.ca/
Info/PAS/misperce.htm [ref. de 7 de julio de 2007].

"4 Gardner, Richard A. (2001, May). Ob.cit.

"% Gardner, Richard A. (2002). Denial of the Parental Alienation Syndrome also harms women. The
American Journal of Family Therapy. 30, 191-202.

¢ Gardner, Richard A. (2002). Does DSM-1V have equivalents for the Parental Alienation Syndrome
(PAS) diagnosis? Unpublished manuscript, accepted for publication 2002, [ref. de 9 de noviembre de
2006], disponible en WWW: http://www.rgardner.com (pagina oficial de Gardner hasta: 26 de junio de
2007), igualmente disponible en: http://www.fact.on.ca. [ref. de 18 de Agosto de 2007].

"7 Gardner, Richard A. (2002). Ob.cit
"8 Gardner, Richard A. (2002). Ob.cit
" Gardner, Richard A. (2004). Ob.cit.
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cause. (...) accordingly, there is a kind of purity that a syndrome has that
may not be seen in other diseases. For example, a person suffering with
pneumococcal pneumonia may have chest pain, cough, purulent sputum,
and fever. However, the individual may still have the disease without all
these symptoms manifesting themselves. The syndrome is more often
“pure” because most (if not all) of the symptoms in the cluster predictably
manifest themselves. An example would be Down’s Syndrome (...)»'2°.

This fragment, which seems to be leading up to some conclusive
argument on the existence of the so-called PAS, uses analogies to define
the syndrome as pure (from both a descriptive and aetiological point of
view), whilst it evades the starting question, creating the illusion of having
answered it. The expressions: «accordingly», «for example» or «however»
give the sensation of a logical sequence where there is only contiguity.

E.2. The child as aetiological factor: the child’s contribution to
the denigration campaign

Gardner explained that: «it was the child’s contribution that led me to
my concept of the aetiology and pathogenesis of this disorder»''. This,
according to the author, would be the starting point. The identification
method would initially be inductive (discovery of symptoms) but without
any empirical study, resorting to his own authority 222 to define them.

But to be able to establish the aetiology, he must give a univocal
intentionality to the symptomatology of the child. However, according
to Berrios', the symptoms, especially the psychological ones, are
«constructs» in which their heterogeneous nature abounds, and thus «the
differences between the symptoms not only are present at descriptive
level, but also in their origin, structure and expression». According to this
author «the end product of that process is the result of some kind of
pragmatic negotiation between the patient and the patient’s clinician». To
make a psychopathological analysis of the symptoms, the modifications
derived from «the patient’s ability to express the underlying concept and

20 Gardner, Richard A. (1998) The Parental Alienation Syndrome, Second Edition. Cresskill, NJ:
Creative Therapeutics, Inc

21 Falacia ad verecundiam
22 Gardner, Richard A. (2001). ...Sixteen Years Later. Ob.cit.

23 Berrios, G. (2000). Concepto de psicopatologia descriptiva. En: Villagran, J., Luque, R., (eds)
Psicopatologia descriptiva: nuevas tendencias. (pp. 109-145). Madrid: Editorial Trotta.

124 Diez Patricio, A. (2005). Aproximacién a una teoria pragmatica de la conducta psicética. Rev
Asoc Esp Neuropsiq. 34, 94, 29-41.
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from the constructions of the clinician and the pragmatics of the interview»
cannot be ignored.

Hence, the so-called PAS comes into conflict with several
methodological questions in the definition of the symptoms.

E.2.1. The impossibility of unambiguity in the interpretation of the
symptom

According to Diez Patricio'®® «the inferences regarding the meaning
of the conduct are intention judgements» and, therefore, because they
are valuations and attributions that mainly belong to the observer, their
interpretation is not univocal.

E.2.2. The omission of the role of child development in the expression
of the conducts

On the other hand, the cluster of eight symptoms of the so-called
PAS is considered valid in all ages. Kagan'® states that «anxiety over
separation from the mother, self-consciousness of one’s intentions, the
emergence of the feelings of guilt and pride, the ability to compare oneself
with others and the discovery of the incoherence of one’s ideas — as well
as that of many other universal qualities — are based on cognitive abilities
that depend on the maturation of the central nervous system. Obviously,
to realise this maturation and its psychological consequences, the child
needs encounters with persons and objects, but they must also await the
biological changes» (page 247).

In the so-called PAS, such basic variables as: the child’s representation
abilities, language development, the role of play, the development of thought
capacity, awareness of reality and fantasy, construction of theories on reality,
relationships with others, moral development, or the gradual awareness of
the social world'?” are never taken into account. The child evaluated under
the so-called PAS is as he is, “himself”, from birth to beyond adolescence.
Accepting the complexity of the child makes it difficult to validate one of the
attributions of the so-called PAS — that it is easy to diagnose in a child.

125 Kagan, J. (1987). El nifio hoy. Desarrollo humano y familia. Madrid: EsPASa-Calpe

26 Chapter headings of: Deval, J. (2006). El desarrollo humano, (7th Ed.). Madrid: Siglo XXI de
Espafa Editores

27 Givon, T. (1989). Mind, code, and context: Essays in pragmatics. Hillsdale, NJ: Lawrence Erlbaum
Associates
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E.2.3. Assessment of the symptom isolated from the context

Paradoxically, Gardner places the origin of the so-called PAS in
a context of litigation, criticises mental health professionals for their
ignorance of the subject but explains the symptoms as if independent of
the presence of the evaluator. The affirmation by Givon'?%: «the meaning
of an expression cannot be fully understood without understanding the
context in which the expression is usedy, is particularly pertinent in this
case. Indeed, to understand the so-called PAS we need to understand the
context of litigation in which it is produced, but this also means analysing
the intervention in this context (not just the concept).

E.2.4. Denying the role of the parent designated as alienated in the
rejection

Questioning the non-custodial parent’s role in generating the rejection
is part of another grammatically similar, but not in content, concept
«Parental Alienation» > 39 |n the so-called PAS, the goodness of the
alienated parent is a given (or prior) and necessary premise for the final
materialisation of the diagnosis, which culminates or remains in the shape
of a threat, the custody transfer.

Both the following fragments of the Judges’ Guide published by the
National Council of Juvenile and Family Court Judges (2006"") due to
its simplicity and strong contextual value, warn of the implications of the
simple nature of the so-called PAS, since it basically evades the role of
the abusive parent as a passive victim.

28 Do not regard “Parental Alienation” as an abbreviation of PAS

129 National Council of Juvenile and Family Court Judges. (2006). Navigating Custody & Visitation
Evaluations in Cases with Domestic Violence: A Judge’s Guide (2nd edition). Reno, NV: NCJFCJ.

30 Note: When we talk about evidence we can also understand it in the sense of proof. According
to Bravo and Campos “in Spanish, the word ‘evidencia’ does not have the same meaning of the
words ‘prueba’ or ‘indicio’ which the English word “evidence” has.”; when we talk about “evidencias”
in Spanish as in the English meaning of the word, we should understand the meaning as “the way to
approach clinical problems, using the results of scientific research to solve them.” Bravo Toledo Rafael
and Concepcién Asensio. Medicina basada en pruebas (Evidence-based Medicine). (Based on a
publication in: JANO (EMC) 1997, 53, 1218, pages 71-77. Available from < http://www.infodoctor.org/
rafabravo/mbe2.htm>. [Viewed on 30 November 2009]

The evident, as is used here, does not refer to all certainties which by definition we consider to
be unquestionable and, therefore, exempt from proof. We could understand the evidence reached
on a given subject as the sum of medical efforts, standardised and transparent in both the data
collection and the application of valid proof, which have come to confirm relevant aspects of the subject.
Communication and transparency in the findings is fundamental, since the repetition of the method or
the rebuttal of the findings by other proof is the best to way to advance in the process.

8 Gardner, Richard A. (2001, May). Ob.cit.
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«In contested custody cases, children may indeed express fear of,
be concerned about, have distate for, or be angry at one their parents.
Unfortunately, an all too common practice in such cases is for evaluators
to diagnose children who exhibit a very strong bond and alignment'3? with
one parent and, simultaneously, a strong rejection of the other parent, as
suffering from “parental alienation syndrome” or “PAS”(quote n.)». (P. 24)

«The discredited “diagnosis” of the so-called “PAS” (or allegation of
“parental alienation”), quite apart from its scientific invalidity, inappropriately
asks the court to assume that the children’s behaviours and attitudes toward
the parent who claims to be “alienated” have no grounding in reality. It also
diverts attention away from the behaviours of the abusive parent, who
may have directly influenced the children’s responses by acting in violent,
disrespectful, intimidating, humiliating and/or discrediting ways toward the
children themselves, or the children’s other parent. The task for the court is
to distinguish between situations in which children are critical of one parent
because they have been inappropriately manipulated by the other (taking care
not to rely solely on subtle indications), and situations in which children have
their own legitimate grounds for criticism or fear of a parent, which will likely be
the case when that parent has perpetrated domestic violence. These grounds
do not become less legitimate because the abused parent shares them, and
seeks to advocate for the children by voicing their concerns». (P. 24)

Both fragments, which highlight a complex reality, leave a key question
up in the air: Gardner described and gave a meaning to certain conducts of
children “with the so-called PAS” — which have remained invariably established
as the “symptoms”. The so-called PAS is built on the foundations of there being
a precise description of the conduct of children, a univocal intentionality of the
conduct and a sole explanation; - Can a single intention and a single cause be
attributed to these conducts? If not, can the so-called PAS hold up?

E.3. The woman as aetiological factor: the mother as the main
cause of the so-called pas. Scientific discovery or invalid
logical deduction?

Gardner’s findings situated the woman as the adult causal agent of the
so-called PAS in 85 to 95 per cent of the cases: «My own observations
since the early 1980s, when | first began to see this disorder, has been
that in 85-90 per cent of the cases in which | have been involved, the
mother has been the alienating parent and the father has been the

%2 Gardner, Richard A. (2002). Ob.cit.
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alienated parent. (...) For simplicity of presentation, then, | have often
used the term mother to refer to the alienator, and the term father to refer
to the alienated parenty 33134135,

Gardner would later defend himself from accusations of the so-
called PAS pointing the finger at the woman by referring to information
drawn from his personal experience: «Since the mid-1990s, | have noted
an increase in the number of men who induce PAS in their children,
to the point where the ratio is now approximately 50/50. [...] | believe
one reason for this change relates to the fact that men are now more
likely to be primary caretakers, have greater access to the children,
and so have more time and opportunity to program them. In addition,
with greater general recognition of PAS, more men are learning about
programming techniques. Accordingly, PAS indoctrinators are no longer
gender specific» 36,

Gardner’s deductive reasoning and the absence of empirical work is
evident in the fragment: «it would have been premature of me to come
to any definite conclusions regarding whether this shift was a general
phenomenon or just an isolated experience of mine»'’.

E.3.1. The “natural” properties of the woman to alienate

However, although Gardner considers that, in the future, the gender ratio
will be evenly balanced and therefore the so-called PAS is independent of
gender, the author mentions specific faculties of “natural” origin found in
women that would, almost inevitably, make them more given to take on the
role of the preferable custodial parent as well as that of the alienator.

Gardner always draws a distinction between the rearing and formative
periods of the child, but fails to clearly define the limit between both
periods. However, each sex would have been better endowed through
natural selection to fulfil one function or the other: «Such women were
more likely to seek men for the purposes of impregnation and more

33 |bid

34 Gardner, Richard A. (1999).June 1999 Addendum. Parental Alienation Syndrome (2nd Edition)
Creative Therapeutics, Inc., Cresskill, N.J. 07626, [ref. de 9 de noviembre de 2006], disponible en Web:
http://www.fact.on.ca/Info/PAS/gard00b.htm, hospedada en: http://www.rgardner.com (pagina oficial
de Gardner hasta: 26 de junio de 2007)

35 Gardner, Richard A. (1987). Ob.cit.
%6 Gardner, Richard A. (2002). Ob.cit

37 Rodriguez Carballeira, Alvaro (1992). El lavado de cerebro. Psicologia de la persuasion coercitiva.
Barcelona: Editorial Boixareu Universitaria.
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likely to be sought by men who desired progeny. Similarly, there was
preferential selective propagation of men who were skilled providers of
food, clothing, shelter and protection of women and children. Such men
were more likely to be sought by women with high child-rearing drives» 8.
Joint custody would additionally involve a new and very complex scheme
by which both parents would give up part of what they consider to be
their rights in favour of the child’s development. In this respect, the
mother’s response to this legal choice would, according to Gardner, be
more instinctive and primitive (and similar to the child’s). Gardner would
class women «in two categories: Those mothers who actively program
the child against the father, who become obsessed with hatred of the
former husband, and actively foment, encourage and aid the child’s
feelings of alienation, and 2) Those mothers who recognise that such
alienation is not in the best interests of the child and are willing to take
a more conciliatory approach to the father’s requests. They either go
along with a joint custodial comprise or allow (albeit reluctantly) the father
to have sole custody with their having a liberal visitation program»™°.

E.4. Pathogenic mechanism: «indoctrination» and «brainwashing»

The mechanism of action is given as demonstrated. It is not however
a topic which, although fundamental to the constitution of the so-called
PAS, Gardner addresses at great depth. The definition that he provides
is the following:

«l use the word programming to be roughly synonymous with what is
colloquially referred to as “brainwashing”. | use the dictionary definition:
“To cause, absorb or incorporate automatic responses or attitudes”.
According to Gardner, responses and attitudes would be embedded in the
brain circuitry, as in computers, to be later retrieved in accordance with the
will of the programmer. Afterwards «the retrieved material will be verbalised
and acted out in an automatic manner that circumvents the individual’s
own earlier desires, beliefs and judgements. [...] programming refers to the
implantation of information that may be directly at variance with what the
child has previously believed about and experienced with the alienated
parent» 4.

%8 Schein, Edgar H. (2006). From Brainwashing to Organizational Therapy: A Conceptual and
Empirical Journey in Search of ‘Systemic’ Health and a General Model of Change Dynamics. A Drama
in Five Acts. Organization Studies, 27, pp. 287- 301.

139 Singer, Margaret T. y Janja Lalich. (2003). Las sectas entre nosotros, (22 ed.). Barcelona: Gedisa

140 | oewenstein, RJ y Putnam, FW. (2005). Dissociative Disorders. En Sadock, BJ.y Sadock, VA.,
Kaplan & Sadock’s (Eds.), Comprehensive Textbook of Psychiatry, 8th ed, Philadelphia: Lippincott
Williams & Wilkin, pp. 1895-1897.
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All things considered, “programming” or “brainwashing” processes are
much more complex and unknown than the brief description offered by
Gardner, which he adopted in the so-called PAS as a valid “mechanism
of action” equivalent to the mechanisms of action of medical problems of
a genetic or infectious-contagious nature.

This contrasts with the fact that there is a great deal of accumulated
experience in these processes, which speak of complex mental processess .
For Schein , all indoctrination processes that began to be studied in the mid-
1950s, during the “Cold War”, and were followed with research into sect
membership should be classed as coercive. Indeed, its use and development
by different governments may be one of the reasons why there is a lack of
literature on the subject in academic texts .

E.4.1. Formulation of the mechanism of action as premise for
a logical deduction

In defining the so-called PAS, Gardner talks about a campaign by one
parent against the other that is exercised through indoctrination of the child.
But it goes unnoticed in the definition that the mechanism of indoctrination
functions as a hidden premise that reaches a conclusion (also unexplained)
through deduction: given that, to be indoctrinated, close contact in time and
space with the programmed child is required, the custodial parent and the
alienator occupy the same position.

Normally, said reasoning targets the diagnosis to the mother. On the other
hand, the non-custodial and alienated parent tends to be the father figure. As
logical and formal reasoning, some men may be included, provided that they
held the custody of the child when the accusation was made.

E.4.2. Length of contact and intensity of the bond as variables
of the mechanism of action

Gardner did not establish the necessary amount of time or the intensity of
the bond to be able to indoctrinate, but he introduces them as variables, with
no other measurement than the appreciation of the observer

In short, the indoctrination as mechanism of action is a necessary
premise in the so-called PAS since, after diagnosing the child, by deduction,
it enables:

41 Gardner, Richard A. (2001). ...Sixteen Years Later. Ob.cit.
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1. To target the diagnosis of alienator to the parent who holds the
custody of the child.

2. To justify the treatment, based on separating the child from the
adult considered the causal agent.

The underlying argumentis the following: Having diagnosed the symptoms
of the so-called PAS in the child, because these symptoms are the result of
indoctrination [premise] and this indoctrination must have been carried out
by the parent with more contact with the child [premise] (and the parent more
given, from an evolution point of view, to such mechanism is the mother
[premise]), to mitigate the indoctrinating capacity of the alienating parent, the
latter must be physically separated from the child.

F. THE SO-CALLED PAS IN COURT DECISIONS:
THE «DIFFERENTIAL DIAGNOSIS», «THE THREAT
THERAPY» AND «THE THERAPIST OF THE SO-CALLED PAS»

The second body entails the child custody transfer measure. Gardner
(its creator) named and theorised this measure as “Threat Therapy”,
establishing it as the therapeutic treatment that would act on the so-called
pathogenic mechanism of indoctrination or inducement.

The mechanism of action is therefore the one that establishes the
connection between both bodies. In fact, it would seem that acting on the
mechanism of action makes sense. Following the medical model, eradicating
the pathogenic agent is the most effective method. But if we apply a metaphor
from the biomedical field to the field of human relations, the result would be
to isolate the so-called alienating parent. The effective method is the custody
transfer. Now the child is forced to be with the parent that he or she rejected.
The so-called PAS establishes an indisputable affirmation: the child is with the
parent that he or she really wants to be with, even if he or she denies it. The
so-called PAS establishes that the child is with the loving parent, even if he or
she does not remember.

In fact, the child would have been subject to two syndromes: the so-called
PAS and the FMS. The latter, the False Memory Syndrome, establishes
that everything that may involve harm or indifference received, are false
affirmations of the child affected by manipulation of the memory. On the other
hand, the so-called PAS establishes that the child does indeed suffer amnesia
which prevents him or her from remembering the tender moments with the
alienated parent. In this respect, a strange intervention of simply enunciated
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mechanisms is established, the newly-coined FMS and the neurological one,
simplified to the minimum expression of “amnesia”, which subtracts and adds
negative and loving memories respectively, regardless of the child’s word.

The differential diagnosis, the Threat Therapy and the specialised
therapist in the so-called PAS are closely linked. The custody transfer and
the amount of contact between the diagnosed parent and the child are the
basic measure and the threat.

The differential diagnosis, understood in a different way from its medical
interpretation, is the system employed to classify the different degrees or
levels of the syndrome and the respective measures.

The essence of the threat therapy lies in being able to execute it at any
given time, based on the extent to which the diagnosed parent and child
comply with the measure. If the custody transfer has already been made, the
threat will consist of restricting any future contact.

Mutually dependent, the therapy is intensified or relaxed at the same
pace as the differential diagnosis. The differential diagnosis is the one that
justifies the stiffening or softening of the measure, identifying the behaviours
of the parent and the child as “symptoms” of a disease.

The specialised therapist in the so-called PAS is the new professional
assigned by the court with capacity to evaluate it and authority to recommend
its execution.
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F.1. «Differential diagnosis»

The element of the so-called PAS that best represents and materialises
circular reasoning is the «differential diagnosisy 42143 144145

There are two types of diagnoses: The first diagnosis detects the child’s
«indoctrination» whilst, almost automatically, diagnosing the «alienating»
parent, as this is its logical conclusion.

The second diagnosis is based on two sources of information:
1. The judicial record of the case (now treated practically like a clinical file).

2. And, in particular, the a posteriori reactions of the already diagnosed
parent and child that take place as the judicial measures
established in the court decision are executed. In this manner, all
reactions interpreted as unreasonable will be diagnosed (within
the paradigm that already considers them “so-called PAS parent
and child”) as additional symptoms of the so-called PAS and,
particularly, a sign of symptomatic aggravation.

As differential diagnoses, three PAS levels are defined: mild, moderate
and severe. The diagnosis carried out here is also double, on «the level of
the symptoms in the child» and «the level of the symptoms in the alienator».

The mild, moderate or severe diagnosis of the «<symptoms» in the alienator
is based on the frequency with which a series of factors occur. These are™®:
«presence of severe psychopathology prior to separationy»; «frequency
of programming thoughts»; «frequency of programming verbalisations»;
«frequency of exclusion manoeuvres» («For example, obstructing visits,

42 Gardner, Richard A. (1999).Family therapy of the moderate type of parental alienation syndrome.
The American Journal of Family Therapy. 27, 195-212.

43 Gardner, Richard A.(2003, rev.4.2; 1/13/03). Differential diagnosis of the three levels of Parental
Alienation Syndrome (PAS) alienators. Disponible en Web: http://www.rgardner.com (pagina oficial de
Gardner hasta: 26 de junio de 2007), igualmente disponible en: http://www.ampfsmexico.com/textos/
DIFFERENTIAL%20DIAGNOSIS%200F%20THE%20THREE%20LEVELS%200F%20PAS.pdf  [ref.
de 28 de octubre de 2007].

44 Gardner, Richard A. (2003, rev.4.2; 1/13/03). Differential management and treatment of the three
levels of Parental Alienation Syndrome (PAS) for each of the child’s symptom levels. Disponible en Web:
http://www.rgardner.com (pagina oficial de Gardner hasta: 26 de junio de 2007), igualmente disponible
en: http://www.ampfsmexico.com/textos/DIFFERENTIAL%20DIAGNOSIS%200F%20THE %20
THREE%20LEVELS%200F%20PAS.pdf [ref. de 28 de octubre de 2007].

145 1bid.

46 Gardner, Richard A. (2003). Differential diagnosis... Ob.cit.
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blocking access to the telephone, lack of provision of information related to
school, healthcare and psychological treatment»); «Frequency of complaints
to police and child protection servicesy; «litigiousness»; «episodes of hysteria»
(described as «emotional outbursts, overreaction, assumption of danger
when it does not exist, dramatisation, attention-seeking behaviour, impaired
judgement, release of anger with scapegoatism, propagation capacity,
and intensification of symptoms in the context of lawsuitsy); «frequency
of violation of court orders»; «success in manipulating the legal system to
enhance the programming (this refers to the court delays in intervening or
adopting measures against the alienator and intensification of programming
risks if granted primary custody»).

As we mentioned at the beginning, the differential diagnosis is
maintained in time, there is never any question of terminating an
application period. The alienation is treated as a chronic mental process:
«The alienation process has become a modus vivendi and has become
so deeply embedded in the psychic structure of the alienator that it is
unlikely that the programming procedures will stop when the litigation
is over. The compulsion to alienate has become locked into the brain
circuitry and has a life of its own»',

It is here where Gardner’s premise: «The Denial of the PAS is the
Primary Defence of the Alienator»'*®, becomes especially relevant. This
premise is an argumentative fallacy called shifting the burden of proof
which amounts to «trying to get the challenger to start proving why the
standpoint that he has called into question is wrong. In a non-mixed
dispute, only one party has advanced a standpoint and only that party
can fulfil the role of protagonist. Accordingly, only that party can have the
obligation to defend the standpoint. If that party tries to shift the burden
of proof to the party considered to fulfil the role of antagonist, then the
former is committing a fallacy>'** This puts the rebutter (already defined in
the premise as the alienator) up against a paradox (fallacy): demonstrate
the inexistence of the so-called PAS or of his so-called PAS. But by virtue
of circular reasoning, in whose «vicious circle the conclusion was already

47 VVan Emeren, F., H., Grootendorst, R. Argumentacion, comunicacién y falacias. Una perspectiva
pragma-dialéctica, 22 Ed., Santiago

48 Fallacy of definition»: “tactic used, in the context of argumentation, to define a term so as to
reinforce one’s own standpoint in a dispute and weaken the standpoint of the opponent, without leaving
room for questioning the definition or considering other alternatives”. WALTON, D., in: Enciclopedia
Oxford de Filosofia. Honderich T (de.) Madrid: Editorial Tecnos; 2001. p.238

49 Gardner, Richard A. (1991). Legal and psychotherapeutic approaches to the three types of
parental alienation syndrome families. When psychiatry and the law join forces. Court Review. 28, 1,
14-21.
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reached early on in the argument»'°, any attempt by the diagnosed
parent to act legally or prove the inexistence of his so-called PAS speaks
of his condition of alienator'®".

F.2. «Threat therapy»

The Parental Alienation Syndrome only makes sense if the Threat Therapy,
a concept coined by Gardner, comes into play. The threat makes it possible to
manipulate those who are unwilling to co-operate: «the therapeutic approach
must first involve a significant degree of people manipulation (usually by court
order) and structure before one can sit down and talk meaningfully with the
parties involved»'2. The threat essentially lies in the permanent transfer of the
custody: «The threat of loss of primary custody can also help such mothers to
‘remember to co-operate”»ss

The argument rests on that only a justice system that is effective in
carrying out its threats can adopt the measures of the so-called PAS. For
Gardner, this is almost a fight against the primitive instincts that he saw in
women: «Throughout the animal kingdom mothers will literally fight to the death
to safeguard their offspring, and women today are still influenced by the same
genetic programming. Under these circumstances, fair play is viewed as a nicety
that can be reserved for less important conflicts, but it has no place in a battle for
one’s children. Judicial constraints and threats are ignored (often with impunity),
and the name of the game is to get away with as much as one cany».

Often, incarceration or hospitalisation periods are recommended for both the
mother and the child, as a reminder of the enforcement capacity of the court.
The relationship between the punishment and the condemned conduct is evident
in this fragment: «Another consideration, especially for younger children, would
be temporary placement in a foster home or a shelter for abused children. This is
obviously punitive and could help such children rethink their decision not to visit»
(the non-custodial parent)ss. One aspect never addressed is the presence or not of
spontaneity in the affection after the custody transfer. It is taken for granted that the

%0 Gardner, Richard A. (1994). Ob.cit.

" Gardner, Richard A. (1998). Recommendations for dealing with parents who induce a parental
alienation syndrome in their children. Journal of Divorce & Remarriage. 28, (3/4), 1-21.

52 Gardner, Richard A. (1999). Ob.cit
53 Gardner, Richard A. (2002). Ob.cit
54 Gardner, Richard A. (2001). Should Courts Order PAS Children...? Ob.cit.

%5 Falacia “ad hominen”: «atacar la reputacién personal de un oponente en el debate (...) », en
Fulford, K., W., M., Thornton, T.y Graham, G. (2006). Ob. cit. p. 108.

%6 Gardner, Richard A. (2001). Should Courts Order PAS Children...? Ob.cit.
416



emotional bond relates to the alienated parent; however, everything is measured
on the acceptance or submissiveness conduct toward the adopted measure.

Gardner suggests the use of “manipulations” or “manoeuvres” when
referring to the so-called PAS therapist formulating trade-offs with both
parents: «Such a requirement may be dictated by the court-ordered therapist
and even by the court. The court order can also give the children “excuses”
for visitation. | sometimes refer to this as a “trade-of-prisoners” program».

F.3. The specialist therapist in the so-called PAS

The therapists of the so-called PAS are a new professional breed. Gardner
does not determine the skills they ought to have. Their power is handed down
by the courts. They evaluate over the years and propose measures. And, in
particular, they act with the power of the “therapeutic” threat; in fact, they are
considered specialists in threatening: «Such therapists must know exactly
what threats they can use to lend support to their suggestions, instructions,
and even manipulations; | have no hesitation using the word threats. Life is
filled with threats.

What these professionals are, Gardner describes best by what sets them
apart from mental health therapists: «Therapists who work with PAS children
must be comfortable with alternative methods of therapy, therapy that involves
an authoritarian approach to the treatment. They must be able to say to an
alienating parent: ‘If the children are not dropped off at your ex-spouse’s
home by 5:00 p.m. this Friday, | will report this to the court and recommend
the sanctions already described in the court order’. They must be comfortable
working without the traditional confidentiality so necessary to standard
treatment. They must be comfortable threatening alienating parents as well
as children that there will be consequences if they violate the court-ordered
visitation program. Such therapists must be comfortable with confrontational
approaches, the purpose of which is to deprogram PAS children. They must
recognise that doing what children profess they want may not be in their best
interests. What is in their best interests in PAS cases is that the children be
forced to visit with the alienated parent. Therapists who are not comfortable
with what | call “threat therapy” should not be working with PAS families.

7 Gardner, Richard A. (1991). Legal and psychotherapeutic approaches (Texto original:
“Accordingly, before meaningful treatment can begin the children must be removed from the mother’s
home and placed in the home of the father, the allegedly hated parent. This may not be accomplished
easily, and the court might have to threaten sanctions (such as fines or permanent loss of custody) and
even jail if the mother does not comply. Following this transfer there must be a period of decompression
and debriefing in which the mother has no contact at all with the children.”)
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Among other functions, the therapist of the so-called PAS is responsible
for the follow-up or evolution of the measure. Often, albeit not always, this
follow-up (and its reports) is done by the same professional who diagnosed
and proposed the custody transfer measure.

F.4. The role of other professionals

With regard to other professionals, Gardner ascribes different qualities to
them. He labels the lawyers of the alienating parent insincere. Judges who do
not act in accordance with the so-called PAS and mental health professionals
are considered naive or influenced by the alienating parent. According to
Gardner, with their doubts and painstaking work waste precious time during
which the child could be enjoying what the so-called PAS describes as the true
loving relationship with the alienated parent.

The analyses of the measure and the control conditions imposed on the
child and the parent diagnosed with the so-called PAS recreate the so-called
“perfect PAS”, although this time inverted. Its justification lies in the alleged
need to act contrary to the so-called PAS, to revert or deprogram its effects.
The equivalences are evident:

What we previously described as the mechanism of action in medicine,
Gardner explains it in the so-called PAS as the manipulation of the child in a
state of isolation. According this author (1991), this manipulation is “debriefing”
therapy, which we could translate as deprogramming:

« [...] before meaningful treatment can begin the children must be removed
from the mother's home and placed in the home of the father, the allegedly
hated parent. This may not be accomplished easily, and the court might have
to threaten sanctions (such as fines or permanent loss of custody) and even jail
if the mother does not comply. Following this transfer there must be a period of
decompression and debriefing in which the mother has no contact at all with
the childreny.

In his concept of therapy, the threat elements go as far as imprisonment.
The abrupt and radical separation of mother and child is implemented, which
neither of them will understand, especially the child, who won’t even know
whether that separation from his primary carer — the closest person to the
child — will be permanent. Even if someone were to tell a “white lie” to the child
(largely to reduce the anxiety of the agent acting on the court order), such as,
‘I am sure you'll be seeing your mother shortly”, this will only generate more
anguish as the successive excuses given to the child become indefinite.
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Two elements are seen to begin to fracture in the child: the trust in other
adults (given that vagueness is insecurity, and security is what the child needs
most from an adult), and the loss of all spontaneity in the child’s manifestations
during contact with the diagnosed parent, given that all communication is
explicitly deprived of intimacy, observed and interpreted in different places
(@among them, the par excellence places are the Family Meeting Points, which
are now part of this new system based on the so-called PAS).

But before that, a radical and traumatic action that will become indefinite
is taken: the abrupt separation from the primary carer. No doubt, its effects
may vary depending on the evolutionary stage of the child. It may be tempting
to argue that this already occurred when, during the couple’s separation, the
custody of the child was withdrawn from one of the parents (normally the father);
but being forced to repeat the experience does not seem very recommendable,
unless the real intention is to get back at the other parent rather than doing
what is best for the child).
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ADDITIONAL CONSIDERATIONS
FROM A PSYCHOLOGICAL POINT
OF VIEW.

In ancient Greece, Plato used to explain that three conditions must be
satisfied in order for one to possess knowledge:

- belief
- truth
- justification

According to Plato, to be able to speak of knowledge, whoever makes an
affirmation must keep to the following premises:

First: one must believe the affirmation,
Second: the knowledge must be true,
Third: one must give justification of that knowledge.

Otherwise an affirmation would just be a subjective opinion or expression
derived from some ideology. If knowledge must be gathered, systematised
and used, knowing that it is true would be a necessary requirement, i.e., that
it mirrors the reality that it attempts to describe. The work of this task force,
which we named, INSSAP, (the Spanish acronym for Research on the so-
called Parental Alienation Syndrome), is built on the importance of upholding
this principle in our work.

The so-called Parental Alienation Syndrome (PAS) infringes two of the
premises that the foundations of thought on which our civilisation was built
establish as necessary to uphold a theory as logically admissible. That is:
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- The knowledge is NOT true, and
- Thereis NO support (has never been presented) to justify that knowledge.

Therefore, in the analysis of the so-called PAS we are faced with the first
paradox: the so-called PAS is ideology, subjective belief and opinion and,
as such, cannot be debated or analysed in the light of science or scientific
rigour.

Accordingly, the so-called Parental Alienation Syndrome (PAS) has not
been accepted by the World Health Organisation, does not appear in the DSM
-1V (has been rejected in every review where, since its invention in 1985, an
attempt has been made to include it) or in the ICD-10, both Diagnostic and
Classification Manuals of Mental Disorders.

However, in this report, this task force attempts to justify as rigorously
as possible, through the sciences represented by each of our experts, the
reasons given for its rejection, alerting of the harm that its indiscriminate use
can cause, as it has done in the past four years in Spain.

The so-called PAS is a construct that emerged in the sphere of the courts
as an ad hoc instrument for use in that sphere only.

Its inventor, Richard A. Gardner, established as a sine qua non condition
that there had to be a judicial process for the custody of children and/or an
accusation of incest for the so-called PAS to be diagnosed. Therefore, there
is no so-called PAS diagnosis without litigation. This, no doubt, allows us to
safely affirm that the so-called “PAS” is the only clinical disorder exclusively
created to proliferate in the realms of the justice system. If it weren’t for the
fact that its use has such grave consequences for children, adolescents and
those who try to protect them, we might have thought that this so-called
syndrome was a joke in bad taste. But its consequences, the pain and the
often irreversible harm that it causes obliges us to take the matter seriously
and try to demonstrate, as rigorously as possible, the inconsistencies on
which this alleged theory is based and the contradictions that it creates to
sustain itself.

The so-called PAS and those who implement it try to brush aside
concepts and evidence that are not irrelevant. We have found that whenever
the term PAS or any of its euphemisms, among them, “parental alienation”,

” W ” W ” W

“family alienation”, “parental interference”, “contact impediment”, “phantasy

ideas”, “self-fulfilling prophecy”, “false memory”, “malicious mother”, crop up
in court records, all histories, evidence or previously predicted or predictable

422



consequences are pushed to the background (or simply disappear from the
scene) and, from that moment on, the attention is diverted to the assessment
of the conduct of the parent who reports — who is accused and labelled
victimiser, when the minute immediately prior to that, that same person was
“the victim”.

Another phenomenon that we have observed is that, because it is both
an ideology and a strategy, the PAS makes itself invisible by metamorphosing
itself and taking on different shapes and names, but retaining its “therapeutic
proposal” and its action mechanism, which does away with the most
fundamental human rights of children and their custodians. This therapeutic
proposal is the coercion therapy or, as Richard Gardner called it, “Threat
Therapy”, which collides head on with the fundamental and inescapable
elements of all therapeutic treatment, such as consent and absence of
pressure, coercion or punishment.

Years of research on Development Psychology, theories that earned a
prominent place in the history of Child Psychology and the study and evolution
of emotions and behaviours, are now buried under a blanket of doubts
generated by the so-called PAS. In the same way, all judicial proceedings,
including earlier sentences for violent offences, are ignored and become
invisible to judges who have read and have been convinced by the Argument
of the so-called PAS.

«The so-called PAS is a paradigmatic example of causal attribution»...”,
affirms Miguel Lorente Acosta, «A single cause is attributed to the objective
reality of the child’s rejection of the father — manipulation by the mother --,
confining the discussion to this reason, whilst reinforcing the traditional position
based on the myths of the wickedness and malevolence of womeny». This
enables men to position themselves «as victims, given that the entire process
also responds to the main objective of women, which is to take advantage of
men.» > ¥ According to the same author (Government Representative for
Gender-based Violence since April 2008): «The elimination of the individual,
to the point of de-structuring his psychic organisation and replacing it with
another that is perfectly coherent with his milieu, except in his behaviour
toward the alienated parent, is practically impossibley.

58 Lorente, M. Los nuevos hombres nuevos, Destino, Barcelona, 2009.
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In May 1996, in response to a resolution adopted in its fifth session, the
UN Commission on Crime Prevention and Criminal Justice published the
Handbook on Justice for Victims, which states:

“A person may be considered a victim, under this Declaration, regardless
of whether the perpetrator is identified, apprehended, prosecuted or
convicted and regardless of the familial relationship between the perpetrator
and the victim. The term “victim” also includes, where appropriate, the
immediate family or dependants of the direct victim and persons who
have suffered harm in intervening to assist victims in distress or to prevent
victimisation.'®”

This definition covers the legitimate right of children of violent men,
since they are also considered victims of the violence inflicted on their
mothers. We believe that children are irrefutable and direct victims of the
violence suffered in their families, given that they emotionally depend
on the aggressor and the woman victim. Furthermore, witnessing their
mothers being physically punished makes these children feel that they too
are on the tightrope. As in the case of “exemplary punishments”, which
are perpetrated on a member of a group in front of the other members,
children of a violent man who have witnessed or heard their mother being
battered and threatened are also victims and must therefore be protected.

On another front, children who grow up in an environment of violence
are deprived of the necessary protection for healthy development and
maturation. Violence from a parent who is expected to protect and care
for his or her children prevents them from having a confident attitude
towards the world and feeling safe, two essential factors for healthy
growth and development.

In 1992, the American Psychological Association commissioned a
group of expertss'® to investigate and recommend guidelines to follow in
custody and domestic violence cases. Among other points, it addressed
the subject of how the alleged theory of the so-called PAS was being
applied by the justice system. Among its conclusion and recommendation,
the following stands out:

%9 |n its fifth session, the UN Commission on Crime Prevention and Criminal Justice adopted a
resolution to draw up a manual on the use and application of the Declaration of the Basic Principles of
Justice for Victims of Crime and Abuse of Power (ECOSOC resolution 1996/8).

160 “|ssues and Dilemas in Family Violence”. American Pychological Association. Presidential Task
Force on Violence in the Family (1996).
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“Although most people believe that fathers should have equal access
to their children after the termination of a relationship between the parents,
the equal-access option is based on the assumption that the fathers will
act in their children’s best interests. However, that is a naive assumption
where family violence has occurred. Fathers who batter their children’s
mothers can be expected to use abusive power and control techniques to
control the children.”

In most of these families, prior to the separation, the man did not play
an active role in raising his children, but in order continue dominating the
woman after the separation these fathers will tend to use their children
as instruments to demand disproportionate rights to a joint role in their
upbringing. Frequently, if not always, children exposed to violence in the
family are fearful of the negative or abusive behaviour of their fathers,
because after the separation the mother is no longer there to protect
them.

These conclusions are similar to those published by Dallam and
Silberg through the Leadership Council on Child Abuse & Interpersonal
Violence in 2006

“(...) children who allege abuse are at great risk of not being protected when
there is a custody dispute between the parents. Many of these children are
victims of incest (...)”

Despite the geographical distances and cultural differences, in Spain we can
endorse each and every one of these conclusions.

In this country, children who say that they don’t want to go with their
fathers, whom they saw and heard battering and/or threatening their mothers,
whom they obviously fear and refuse to be alone with, are “accused” of
suffering from the so-called Parental Alienation Syndrome (or disorders with
substitute names) and punished with the threat of having to go and live with
those fathers, even in cases of suspected incest, and some of these children
have even been threatened with being sent to Juvenile Centres run by the
autonomous regions where they live.

Currently in Spain, any mother who is informed by a paediatrician or
psychologist that there are good reasons to believe that her child has been
sexually abused, is at risk of being silenced under the accusation of having

61 Myths That Place Children At Risk During Custody Litigation”. Dallam. S. J., & Silberg, J. L. (Jan/
Feb 2006). Myths that place children at risk during custody disputes. Sexual Assault Report, 9(3), 33-47.
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“alienated” her child in order to distance the child from the father (even if the
accusation does not mention who the author of the abuse is). The accusation
is processed at an unprecedented speed in our justice system, and the
mother can soon be deprived of the custody of her children, which is granted
to the father. In line with the Threat Therapy, which is applicable in these
cases, the mother is prevented from having any contact with her children
for months, following which a one-hour visit to her children is arranged in a
Family Meeting Point, under the supervision of a member of the staff. The
so-called PAS and its metamorphosis (mentioned above) are used, among
other things, to:

-Discredit the word of the children and the mother.
-Prevent the protection of the children by the mother.
-Cover up and silence incest.

-Hide violence in the family.

And, lastly, to create the myth of the “false accusations”. All of which in
violation of the Convention on the Rights of the Child, adopted by the UN
General Assembly in its resolution 44/25 of 20 November 1989.

A further aim of the so-called PAS in Spain is to put at great risk the
progress achieved in favour of the rights of women and seriously harm
children by producing iatrogenesis and defencelessness, whilst making
several legal provisions ineffective, in particular, Organic Law 1/2004 of 28
December, as regards Comprehensive Protection Measures against Gender-
based Violence, and Organic Law 3/2007 of 22 March, on effective equality
for women and men.

In order to understand the reactions of children who have experienced
gender-based violence, we first need to explain that the human rights of
children are unsustainable with the deep-rooted sense of property that some
parents have toward their children, and then analyse childhood, since it
is a stage in life when, obviously, the child does not possess the psycho-
emotional maturity of an adult, but has nevertheless adequately developed
the protection mechanisms and therefore has the necessary capacity to send
out alert signals in keeping with the child’s age. Adults must be ready to hear
and deal with these signals, otherwise they will be negligent of ignoring or
denying the fundamental care, attention and safety needs of children.
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From the above, we can gather that, in a majority of cases, children
can develop selective mutism, characterised by an apparent selection, of
emotional origin, of the way the child chooses to speak. The child in question
will sometimes speak normally but at other times, normally when the child
manifests great anxiety, shyness or negativism, will not speak at all. This
does not mean that these children have speaking delays or psychological
articulation problems. These anomalies are due to emotional processes
whose origin tends to lie in gender-based violence, of which they are direct
victims.

Likewise, in these cases a reactive attachment can appear as a result of
a lack of parental affection or having suffered maltreatment and abuse, and
the children show maladaption characteristics. Consequently, these children
may react to the demands of adults with a distant attitude or otherwise by
showing nervous agitation and a constant refusal to have any contact with the
person whose behaviour caused him or her direct harm. In cases of gender-
based violence, that person is the mother’s as well as the child’s aggressor,
since the child never ceases to be a direct victim of gender-based violence.

The most frequent symptoms displayed by child victims of this kind of
violence are emotional alterations such as apparent sadness, apathy, loss
of adequate responses or aggression. The loss of emotional responses is
very often interpreted by evaluators as if the child had not been affected by
the father’s violence toward the mother in the family environment and, as a
result, these evaluators issue reports recommending the joint custody of the
children — ignoring the mandates established in article 92 of the Civil Code,
revised by Law 15/2005 - or experts advise an extensive visitation schedule
with the non-custodial parent, who in these cases is the mother’s and the
child’s aggressor.

In situation where the child manifests strong rejection toward the father,
the person who issues the expert’s report often mistakes the child’s behaviour
for the inexistent so-called parental alienation syndrome (PAS).

According to a declaration made by the American Psychological
Association (APA) in 1996, there is no scientific evidence confirming the
so-called PAS. This Association criticises the bad use made of this term
in cases of gender-based violence. In its report, entitled Violence and the
Family, it states:
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“Terms such as “parental alienation” may be used to blame the women
for the children’s reasonable fear and anger toward their violent father”'62,

“The popularity and references made in recent times to this so-called
syndrome, as well as the dangerous repercussions that it is having on
separation and divorce processes, led a very large number of solvent
Medical and Mental Health professionals to sign a manifesto in 2007 on the
psychological and legal phenomenon of the so-called Parental Alienation
Syndrome, in which, among other affirmations, they categorically state
that the ideology behind the so-called PAS is openly pro-paedophile
and sexist, as well as a dangerous scientific fraudulent instrument that is
creating dangerous situations for children and giving rise to an involution
in the human rights of children and their mothers”. . 63

Maltreatment of children in the domestic environment would fall under,
based on the experiences of these children, the abuse or maltreatment that
is perfectly defined in the following postulate of the International Children’s
Centre in Paris, which affirms that each and every action that deprives a
child of his or her rights and liberties and has a negative impact on the
wellbeing and integral development the child, causing intense suffering to
the child, whose negative effects increase as the situation becomes more
chronic, is abuse.

The damage caused to all children and adolescents who live in a
house where violence against the mother is exercised by the aggressor
must be recognised. If these minors live in an environment of violence it
is unacceptable to believe that, in spite of this and regardless of their age,
they cannot identify the perpetrator of the violence against the mother and
against the minors themselves.

When a child spends most of the time feeling afraid, his limbic system
is blocked in one extreme of the spectrum: he or she feels too much or too
little, loses the capacity to tune in, to self-regulate, to live peacefully inside
his or her skin, cannot manage to reach an emotional balance because he
or she is fleeing from the painful emotions received from the aggressor, who
is also his or her father, and this obviously confuses the child to the point
of emotional paralysis. In extreme cases, thought and emotion become
disconnected. The child loses contact with himself/herself.

62 “Issues and Dilemas in Family Violence”. American Pychological Association. Presidential Task
Force on Violence in the Family (1996).

63 Sentence number 256/08 passed by the provincial court of Bizkaia. Section 6, Senior Judge
responsible for drafting the opinion, Mrs. Nekane San Miguel Bergaretxe.
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The constant symptoms of lack of emotional balance in children affected
by this type of abuse are the following;

a) Underdeveloped self-regulation attitudes.

b) Inability to control strong emotions, anger, rage, anxiety and
sadness.

c) Absence of ability to regulate conduct.
d) Inability to overcome circumstances alone.

The body does not distinguish between physical danger and emotional
stress, therefore the response associated with fear makes the body react by
pumping adrenaline and other chemical substances to stress, accelerating
the heartbeat, contracting the muscles and altering breathing, as the body
prepares itself to flee or fight. For children who are direct victims of gender-
based violence, these grave alterations can cause physical (somatisations)
and emotional disorders.

The ability to flee or put an end to the traumatic situation would prevent
the child from subsequently suffering post-traumatic stress disorder, but
they cannot do so for obvious reasons of age and dependence.

The first childhood sensations, positive, negative or traumatic, have
a strong impact on the formation of the synapse. The brain grows at a
spectacular pace in the early years of life, as our experiences are woven
into our nervous system and become the neural base of emotional self-
regulation. Childhood traumas disrupt this process, causing a serious
disruption in their learning to self-regulate their emotions. “Because the
brain of a child is developing, trauma has a far stronger and deeper impact
on the child’s sense of self, his way of relating to the world and his regulation
capacity” (Van der Kolk 2007). Consequently, even if the acute stress or
trauma element disappears, the damage caused gives rise to the same
response.

This is only an overview of what is happening with the so-called PAS
as a social phenomenon, based on which we can safety affirm that a series
of children’s rights are being violated, because they are not considered
citizens with full rights.

In short, children who experience gender-based violence are exposed
to permanent risk and impoverished and traumatic development. Apart
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from being afraid, the child loses the figure of the person who, under normal
conditions, should be the child’s referent, making the child feel confused
and betrayed and causing him anxiety, fear and therefore rejection. With
regard to the figure of the perpetrator of gender-based violence, he is a
stressful element that affects every member of the family.

This chaos of family tension and stress is the culture medium for the
psychological and emotional development of a child victim of gender-based
violence. When a close analysis is made of the child’s learning in this family
climate we find that the child has developed a very deficient and unsteady
survival mechanism, where the mother’s submissiveness and the father’s
violence can be reproduced.
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4 INTRODUCTION OF THE
SO-CALLED PAS IN THE
LEGAL SCENE.

ORIGIN AND SUBSEQUENT DEVELOPMENT IN THE UNITED STATES.

Pseudo-science or, as coined by the North American scientist, Dr. Paul
Fink™4, “junk science”, emerged in the 1980s. Dr. Paul Fink, President of the
Leadership Council on Child Abuse and Interpersonal Violence and a former
President of the American Psychiatric Association, affirmed that: “science
tells us that the most likely reason that a child becomes estranged from a
parent is that parent’s own behaviour. Labels, such as Parental Alienation
Syndrome (PAS) serve to deflect attention away from those behaviours”...
“children suffer when law embraces a ‘syndrome’ just because a so-called
‘expert’ coined a snappy phrase”. “Increasingly, courts are seeing through
the PAS charade and refusing to allow the courtroom to be used as a theatre
for the promotion of junk science™®®.

But let us examine the position adopted by North American courts
after 20 years of experience in the consequences of the so-called PAS in
the judicial arena, and the position of its legal operators. Jennifer Hoult® a
renowned American lawyer, conducted an exhaustive analysis of 64 court
decisions PASsed by US courts up until July 2005 where the so-called PAS
was referenced. Only two of these decisions, both originating in the state of
New York, focused on evaluating the so-called PAS, and both ruled that it
was inadmissible to present the so-called PAS as evidence in a court or to
present testimony or expert opinion supporting the presence of the so-called
syndrome.

64 Palabras de Paul Fink, antiguo Presidente de la Asociacion Americana de Psiquiatria vertidas en
una entrevista a la revista Newsday.com en 2003 http://www.ipce.info/library_ 3/files/PASyndrome.htm

85 Afirmaciones de Paul Fink recogidas en el articulo de U.S. Newswire, 2006 . http://w3.icr.com.
au/~kids/files/child%20applaud.pdf

66 HOULT, J. (Spring 2006). The Evidentiary Admissibility of Parental Alienation Syndrome:
Science, Law, and Policy, Children’s Legal Rights Journal, 26(1) pp. 1-61.
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Inthe People v. Fortin criminal case of 2001, which involved a man charged
with sexually assaulting his 13-year old niece and in which Gardner himself
stood as the only witness for the defence to demonstrate that this syndrome
was present, the court ruled that the so-called PAS was inadmissible because
it lacked general acceptance within the relevant professional community. The
appellate court upheld this ruling and confirmed that the trial judge had been
correct in considering Gardner’s significant financial interest in having his
theory accepted.

Despite the outright rejection by the scientific community and the judicial
branch, Gardner persisted in his efforts to justify his construct and found
50 court decisions that he claimed recognised his theory. Twenty-three of
these were unpublished and did not set precedent; thirteen did not satisfy
Gardner’s definition of the so-called PAS; eight decisions mentioned PAS
only in reference; one decision did not mention PAS at all; and the four
remaining decisions discussed the admissibility of PAS in court. None set
precedent on this issue because none of the first-instance court decisions
were challenged. Therefore, no court decision accepted the admissibility of
the so-called PAS.

In short, none of the court decisions supplied by Gardner to accredit the
existence of the so-called PAS set precedent recognising such existence
and its admissibility in court.

After engendering his theory, in 1999, Gardner accepted that his so-called
syndrome made it possible to cover up maltreatment and abuse. In an article
published in the American Journal of Family Therapy, Gardner recognised
that it was true that, “with increasing recognition of PAS, abusive-neglectful
parents have been claiming that the children’s animosity toward them has
nothing to do with abuse-neglect but is a manifestation of programming of the
children by the alienating parent. This has become a common rationalisation
and a diversionary manoeuvre of abusive parents. Some of these parents
have successfully convinced the courts that they are not abusers and that the
PAS-inducing parent is responsible for the alienation.”

According to Hoult'®": “tany psychological evidence that may affect the
protection of a child must be subjected to “peer review”, publication and
rigorous scientific testing. Accordingly, psychological evidence concerning
children used in a court must be subjected to rigorous empirical support
and validity controls to ensure that the rights of children are not violated and

67 HOULT, J. “The Evidentiary Admissibility of Parental Alienation Syndrome: Science, Law, and
Policy”, Children’s Legal Rights Journal, 26(1) pp. 1-61.
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that their psychological and physical wellbeing is safeguarded. Fathers have
been awarded sole custody of their children based on claims that mothers
alienated these children due to a pathological medical syndrome called
Parental Alienation Syndrome (PAS). Given that some such cases have
involved stark outcomes, including murder and suicide, PAS’s admissibility in
courts deserves scrutiny”.

A similar phenomenon has also been observed in Spain. There are
forums that support the existence of the so-called PAS and claim that it
is recognised by the European Court of Human Rights. One of the most
frequently mentioned cases is Esholz v. Germaby, Application No. 25735/94.
However, a close examination of the decision reveals that there is no mention
of recognition of the so-called PAS or its admissibility as court evidence. The
only references to the so-called PAS are in the form of allegations by one of
the parties. In this case, the father alleged that the child was suffering the
Parental Alienation Syndrome and claimed that that was the reason for the
child’s rejection toward him. In the decision, the court accepts that the father’s
right of defence to obtain the opinion of an independent expert in order to
assess the child’s rejection was violated, since the District and the Regional
courts refused to order an independent psychological report as requested by
the father, but no syndrome was mentioned in this context.

Some states in the USA have legislation in place regulating the type of
evidence that can be presented in court. The Federal Rules of Evidence
establish that judges may only accept evidence based on proven and valid
scientific theories. These rules act as a legal base to prevent admissibility of
any evidence that mentions the so-called PAS.

In the judicial arena, this so-called syndrome has had a devastating
effect on many children and their mothers, labelling the children liars and the
mothers mentally disturbed.

North American prosecutors have also spoken out against the so-called
PAS. The association of North American prosecutors, under the umbrella
of the American Prosecutors Research Institute'®® has strictly prohibited the
use of the so-called PAS as court evidence by North American prosecutors,
stating that:

168 “Parental Alienation Syndrome: What Professionals Need To Know” Part 1 of 2 By Erika Rivera
Ragland 1 & Hope Fields 2. American Prosecutors Research Institute, Update — Volume 16, Number
6, 2003) http: Words of the retired judge, Sol Gothard, in the documentary “Breaking the Silence”,
which reveals, through the testimonies of children who were subjected to Gardner’s theory, the suffering
and psychological harm suffered by these children. //www.ndaa.org/publications/newsletters/update
volume_16_number

433



“PAS is an unproven theory that can threaten the integrity of the criminal
justice system and the safety of abused children. Prosecutors should educate
themselves about PAS and be prepared to argue against its admission in
court. As more criminal courts refuse to admit PAS evidence, more protection
will be afforded to victims of sexual abuse in our court system”.

“...Any testimony that a party to a custody case suffers from the syndrome
or “parental alienation” should therefore be ruled inadmissible and/or stricken
from the evaluation report”.

The National Council of Juvenile and Family Court Judges (in its Guide,
which evaluates custodies and visitation in cases of gender-based violence)
also criticises the so-called PAS.

At the same time, American judges are beginning to raise their voices
against the so-called PAS. The now retired judge, Sol Gothard, heard 2000
cases of child sexual abuse accusations. According to him, the so-called
PAS has caused children emotional harm, physical harm and in some cases,
even death'®. This is why minors who have suffered the effects of judicial
application of the so-called PAS and separated from their mothers and, in
many cases, forced to live with the abusive father, have set up associations
to lend support to other “victims of the so-called PAS”"7°,

The US Supreme Court has declared that courts may not admit witnesses
who claim theories not validated by validation and reliability standards, affir-
ming the inexistence of the so-called PAS because it fails to meet all of the
scientific validation and reliability requirements. The theory of the so-called
PAS is currently totally discredited, even the state of California plans to pro-
hibit its use by the justice system

INTRODUCTION OF THE SO-CALLED PAS IN THE SPANISH
JUDICIAL SCENE.

In recent years, the so-called “Parental Alienation Syndrome” has
stormed into the Spanish judicial scene, leading to disturbing consequences

69 Words of the retired judge, Sol Gothard, in the documentary “Breaking the Silence”, which
reveals, through the testimonies of children who were subjected to Gardner’s theory, the suffering and
psychological harm suffered by these children.

7 There are several associations of adolescent victims of the application of the so-called PAS:
Children Against Court Appointed Child Abuse: www.CA3CACACA .blogspot.com or Courageous Kids
Network http://www.courageouskids.net/
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for children and adolescents not only in civil proceedings but also criminal.
As it happened in the USA, as soon as the possibility of applying for joint
custody through the courts was introduced into our legislation (Law 15/2005
of 8 July)"", and the Comprehensive Law against Gender-based Violence
was approved on 28 December 2004, this theory began to gain strength and
has spread to all parts of Spain.

Gardner failed to gain the support of the scientific community. Not even
now, twenty-four years later, is the so-called PAS recognised by the WHS or the
American Psychiatric Association. However, both its creator and his followers
have turned to the justice system in an attempt to give legitimacy to the so-called
syndrome for the purpose of using it as grounds for child custody transfers.

There are many cases in Spanish courts where lawyers put the so-called
PAS forward as basic evidence (in the shape of allegations by one of the
parties or reports) in child custody disputes and/or cases of child sexual
abuse. However, there is no consensus on the admissibility of the so-called
PAS in court decisions.

Different bodies have openly criticised the admissibility of the so-called
PAS, for example, the Prosecutor of the Special Court for Violence against
Women, Soledad Cazorla'? “In my opinion, it is a rather unfortunate to base a
withdrawal (by the public prosecution) on an illness or a syndrome which lacks
consolidation and the accreditation of international organisations”.

In this respect, in 2008, the Spanish General Council of the Judiciary'?
laid down the criteria for dealing with cases of gender-based violence,
establishing the approach to the theory of the so-called PAS by the justice
system, and concluding:

“...to sumup, accepting the ideas of Gardner’s theory in court proceedings
for the care and custody of minors, means subjecting these minors to a
coercive theory and violating their rights on the part of the institutions with
are precisely there to protect them”.

As argued by Paloma Marin Lépez, Senior Judge and Head of the
Observatory on Domestic and Gender-based Violence Section of the

7 We should remember that the current regulations on joint custody were expressly introduced into
article 92 of the Civil Code on 8 July 2005.

72 Annual Report of the Chief State Prosecutor’s Office.2007. page 365

73 3rd Congress of the Observatory on Gender-based Violence. “Algunos problemas en torno a la
guarda y custodia de menores”. Resistencias a la aplicacion de la Ley Integral. El Supuesto SAP y su
proyeccion en las resoluciones judiciales.
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Spanish General Council of the Judiciary'™ the selected route through which
the so-called PAS finds its way into court decisions is the reports by experts
“especially through their uncritical approach.”

In order to decide whether or not the so-called PAS is present, the lawyers
or the judge, on his own initiative, can request an expert’s report from the
Psychosocial Teams or a private report from one of the parties. In Spain, the
principle of free appraisement of evidence by the judicial authority prevails.
The admissibility of evidence and its appraisal are in the hands of the judge

According to Article 283 of the Rules of Civil Procedure, the admissibility
of evidence must satisfy three criteria: pertinence (it must relate to the subject
of the case - the events in dispute), necessity and usefulness (it must be
decisive to the accreditation of the court’s final decision).

The Law establishes that useless evidence which, according to the rules
and reasonable and reliable criteria, in no way helps to clarify the events in
dispute, shall not be admissible.

The Rules of Civil Procedure also establish that, whenever necessary, the
Judge or the parties may request the opinion of specialists when technical
knowledge is needed to clear up the subject in dispute, which, in the case that
concerns us, mostly makes reference to the Psychosocial Teams or the Judicial
Technical Team. According to a presentation given by Paloma Marin, Senior
Judge and Head of the Observatory on Domestic and Gender-based Violence
Section of the Spanish General Council of the Judiciary, the reports issued by
the Psychosocial Teams attached to the Courts of the autonomous regions of
Madrid, Murcia and Asturias, as well as the provinces of Barcelona, Alicante,
Oviedo, Zaragoza, Jaén, Malaga, Sevilla, Las Palmas de Gran Canaria, Santa
Cruz de Tenerife, Ourense, Pontevedra, Soria and Valencia, embrace the
theory of the so-called PAS. (Third Congress of the Observatory on Domestic
and Gender-based Violence. “Some problems regarding the care and custody
of minors. The so-called PAS and how it is reflected in court decisions).

It is expert evidence and should be valued as such. Article 347 of the
Rules of Civil Procedure and Article 478 of the Rules of Criminal Procedure
establish that any expert evidence must be included after presenting the
factual elements which the expert evidence is about, that means the factual
background of the events.

73rd Congress of the Observatory on Gender-based Violence. “Algunos problemas en torno a la
guarda y custodia de menores”. Resistencias a la aplicacion de la Ley Integral. El Supuesto SAP y su
proyeccion en las resoluciones judiciales
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Many reports lack information on the parent’s background or history of
violence. On another front, children’s feelings of anxiety or fear toward that
parent are downplayed, undermining their credibility. These reports include
witnesses or events that are sometimes not mentioned in the court orders
and escape jurisdictional control (other psychologists intervening in the case,
professionals of the child’s school/college, etc.). All the relevant facts obtained
in the judicial process must be the starting point of the expert’s report.

Sometimes, the conclusions of the appraisals of the parent and child
visitation scheme in the Family Meeting Points are presented without the
signature of the professional who was present.

The reports presented by the Psychosocial Teams of the courts are only
signed by a social worker, despite the fact that they include psychological
diagnoses that should only be signed by a clinical psychologist.

Many accept the principles of the so-called PAS theory, when most
psychologists’ deontological codes emphasise that no method or procedure
that has not been sufficiently contrasted within the limits of scientific
knowledge should be used. Very often, the appraisals on which these reports
are based consist of observing the child for just 20 minutes or half an hour,
and sometimes private reports diagnosing the so-called PAS are issued
without having seen the child or the mother.

We find that most of the court decisions where presence of the so-called
PAS is accepted are based on the reports by social workers or a psychologist
attached to the court. After the reports are issued, court decisions should
state the reasons for accepting the contents of the reports. In this respect,
Spanish Constitutional Court Decision 193/1996 of 26 November, states that,
“it must explain the reasons for the conviction reached with regard to the
facts as founds, i.e., in that concerning the appraisal of the evidence based
on which the judicial body arrived at the existence of facts as found, as well
as in that related to the fundamental points of law...explaining the reasons for
classifying the facts as found under the respective applicable laws”.

It is worth highlighting that for years, since its Decision of 6 March 1948, the
Supreme Court has been making the same affirmation “with regard to the Lower
Courts, in the use of their powers, are not obliged to fully adhere to the opinion of
experts, given that expert opinion is simply one more piece of evidence”.

As affirmed by Nekane San Miguel, Senior Judge of the Provincial Court of
Vizcaya, “ there is no legal reason for giving preeminent value to the opinions
of these experts over those supplied by the parties or over other means of
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evidence...there is the attitude (or belief) that because the persons who issue
them are public servants or persons attached to the courts, these reports
come with some kind of legitimation in origin, as a guarantee of impartiality,
and in many court decisions the reports of experts commissioned by the
parties are discredited precisely for having been presented by one of the
parties to the case, however | don’t share this appreciation which, because it
entails a pre-judgement, goes against the most basic rules of objectivity and
impartiality”. 75

The reports by the Psychosocial Teams cannot replace the court decision,
as established in the Supreme Court's Decision of 19.7.2007 “an expert
psychological opinion on a testimony is not a document that evidences, based
on its direct accreditation power, the veracity of a testimonial declaration....
the opinion of the psychologist can never replace the Judge’s”, therefore we
find the free appraisement of evidence in our justice system.

Since 2002, there have been decisions adopted by Provincial Courts
accepting the theory of the so-called PAS. However, the decision that made
the so-called syndrome more widely known as a result of the huge media
coverage it received, and consequently made a deep impression on the
public and the judicial scene, was the Decision adopted by the First Instance
Court No. 4 of Manresa on 4 June 2007'7¢,

Inthis case, the courtdecision adopted in second instance by the Provincial
Court of Barcelona on 17 April 2008 made a veiled rectification, granting the
mother the right to visit the child every other weekend and half of the school
holidays, despite upholding the so-called PAS. It is worth highlighting that
the mother had alleged that the father had abused the daughter, which she
claimed was the cause of the daughter’s rejection of the father.

The diagnosis of the so-called PAS comes from the Psychosocial Teams
attached to the Courts and/or psychological reports presented by one of the
parties where sometimes the mothers and children are not even examined
by the psychologists. The psychological report presented by the father in the
Manresa case “diagnosing” the child as suffering from the so-called PAS, which

75 XXI National Co-ordinator of Female Lawyers, November 2008, Oviedo, Round Table; “The
psychological-legal phenomenon of the so-called Parental Alienation Syndrome, Communication to the
round table by the speaker, the Senior Judge, Nekane San Miguel

76 In the legal reasons for the decision, the judge states that “it remains demonstrated that the child
is suffering from if not a severe phobia about her father, a syndrome of parental alienation.”, it rules that
the child who had been living with the mother who held the custody, and the mother had alleged that the
father had abused the child, that the child should have no contact with the mother or the extended family
for a minimum period of 6 months as of the notification of the decision.”
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was used by the First Instance Court to rule in favour of the father, was called
into question by the Provincial Court, highlighting: “the mentioned psychologist
did not see and wasn’t even with the child before he issued the report”.

The same thing is seen in many of the judicial proceedings that we have
examined that make reference to the so-called PAS.

There are other cases similar to the one judged by the First Instance
Court No. 4 of Manresa. Despite been recognised, in the decision of 4 June
2007, that the so-called PAS is not a scientific syndrome, it rules that there
could be a possible fomentation of Parental Alienation Syndrome in the
minor, and gives the custody of the minor to the father, due to the mother’s
reiterated refusal to facilitate visitation.

During the process, the reports and declarations of six experts were
presented, all whom agreed that the daughter felt a phobia, hostility and fear
toward the father, but disagreed on the origin of those feelings. Three of the
experts attributed the phobia to the fact that the father ill-treated the mother
and that the daughter felt threatened; therefore basing that fear on the logical
consequence of the daughter’s traumatic and negative experiences with the
father. On the other hand, the other three doctors (two of them appointed by
the court), attributed the daughter’s rejection of the father to the so-called
Parental Alienation Syndrome, in which the mother (as well as close relatives)
was the alienating element, exercising a negative influence on the daughter.

Having arrived at this point of dissent, in the Fourth Fundamental Point
of Law 3) of the decision, the judge gives explicit reasons for her position in
favour of the so-called PAS:

“With regard to the origin of the young girl’s phobia, this Judge accepts
without any doubt the position of doctors ..., over the position of doctors...
because the latter base their conclusions on information concerning
alleged family violence, which refers to a long time ago and has never been
demonstrated either judicially or scientifically, whilst the first three doctors base
their conclusions on observations of the young girl’s conduct at the present
time (....)

(...) This Judge considers that existence should not be denied in advance to
a syndrome described and studied in depth outside our borders, which the fact
that it is not considered an illness but a relational problem could explain why it
is not found in the classification of the WHS, which could also occur because
that organisation necessarily lags behind reality in the recognition of new
pathologies — a logical occurrence, on the other hand, in scientific advances-.
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(...) It is not up to this Judge to go into or anticipate the recognitions of
the highest medical authorities or to —not being my profession- take part in
a discussion between doctors in the controversy over the existence of the
mentioned syndrome...”

As a result, this judge accepts that the positions of the doctors who
defend the existence of the so-called syndrome are more scientific because
one of the doctors appointed by the court...., as stated in the case, “has
dedicated many hours of work and study” to the subject.

It is worth highlighting, as argued by Ana M2 Pérez del Campo'’ that
“the law that empowers the judge to seek judicial aid does not recognise
the judge authority to legitimate practices alien to the expertise requested
or recognise symptoms and assumptions excluded from that expertise
(fundamental rule in the “fair criticism” requirement)”..

The Provincial Court of the Balearic Islands (Section 4), Court Decision
No. 47/2008 of 7 February, shared and ratified the decision of the lower
court judge, establishing the existence of a “severe” or “moderate-severe”
Parental Alienation Syndrome and granting the custody to the father.

It is horrifying to discover that the grounds for dismissing the appeal
filed by the mother was a book written by an “expert” psychologist in the so-
called PAS (constantly mentioned in the decision’s different fundamental
points of law) and the expert’s report issued by a psychologist attached to
the First Instance Court No. 12. The latter psychologist only saw the mother
once and the only thing that transpires from the report is “that the mother’s
position at the time was that she wanted to request a significant reduction
of the visitation rights (...)". The book on which the Court bases its decision
becomes an axiom, to the point of helping to define the type of so-called
PAS the child is suffering. The decision’s Third Fundamental Point of Law
literally says:

“The psychologist, D. F., defines the so-called Parental Alienation
Syndrome (PAS) as a disorder characterised by a cluster of symptoms that
are the result of a process by which a parent transforms the conscience
of his or her child through different strategies, with the aim of impeding,
hindering or destroying the child’s relationship with the other parent, to the
point of making that conscience contradictory to what one would expected
from a son or a daughter.

77 PEREZ DEL CAMPO, A., “El grave conflicto del SAP”, 2009
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The psychologist who wrote the mentioned book on the parental
alienation syndrome explains that the so-called PAS is a process and, as
such, needs time to implement (...).

(-..)We must manifest our agreement with the allegation formulated in
the appeal, that to make an adequate diagnosis of parental alienation it is
important to analyse the existing situation prior to the cohabitation crisis.
In this respect, in the book F. points out that it is essential to make an
extensive assessment that includes not only the circumstances associated
with the problematic conduct but also a global vision of the child...”

The Decision’s Sixth Fundamental Point of Law goes on to say:

(... )With regard to the types of so-called PAS, the psychologist, Mr.
F., in the book referred to above, which the appellant also refers to in
different points of the appeal application, draws a distinction between: mild,
moderate and severe.”

“Based on the conducts or situations covered when referring to each
one of them, in this case, we cannot consider that we are facing a mild
type of PAS, since we must already class it as moderate to severe, whose
solution must the one adopted by the lower court judge in his decision.
Given that, according to F. ..., the interventions in moderate and severe
types of so-called PAS must be accompanied by strict judicial and police
support to enable the separation of the alienated child from the alienation
sources - parent and extended family-, all of which under the supervision
and commitment of the responsible professionals.”

With regard to the reports issued by the Family Meeting Points, they
cannot serve as documentary evidence." They must therefore be taken
to proceedings through the means of proof admitted in law (pertaining
to testimony) and force whoever signs them to appear in court and be
subjected to the principle of contradiction.

It has been observed that the above-mentioned reports sometimes
include slanted information on the events, absence of grounds for their
conclusions, absence of accounts told by the children when they arrive or
leave the Family Meeting Points, the emotions manifested by the children
during the time spent in the Centres are downplayed: fear, crying, anxiety
attacks, refusal to see the father, etc. The reports are very brief. (Provincial
Court of Lugo, 17 December 2007).

78 As established by the Supreme Court in decisions of 20 January 1987 and 14 February 2002, the
information contained must be unquestionable and irrefutable
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It is essential that the signatories of these reports are summoned to
appear in court in order to ratify them and explain any term contained in the
report, and that they are subjected to the principles of defence, immediacy
and contradiction.

Children are forced to continue visitation despite their outright refusal,
which is a violation of articles 9 and 12 of the Convention on the Rights of
the Child.

It is worth highlighting that very often, as the renowned North American
psychologist, Lenore Walker, pointed out after conducting exhaustive studies
on the farce of the so-called PAS: “Although admonitions are given to
carefully assess each situation individually and proceed with caution, the
custody literature strongly suggests reintegration of an alienated child with
the rejected parent even when the parent has serious problems that have
contributed to the child’s rejection”'®:.

This is mirrored in the cases we have examined in this country, and despite
the current rejection of the theory of the so-called PAS by the international
mental-health organisations, professionals continue to issue reports based
on the ideology behind the so-called PAS but without actually naming it,
making it easier to accept and believe and harder to criticise.

Gardner also based his theory of the so-called PAS on the figure of the
“Friendly Parent™'®, “which he had already invented years ago. According to
this principle, the custody of the child should be granted to the parent who is
“friendliest” with the other parent, i.e., the parent who encourages the child’s
relationship with the other parent the most and does not stand in its way.
Accordingly, it is believed that the Friendly Parent acts “in the interests of
the child”. However, yet again, this principle was created to silence victims of
maltreatment or sexual abuse, to neutralise an accusation of maltreatment
or abuse by one parent against the other, given that, in general, these
accusations are difficult to prove and very often, according to the principles
of the so-called PAS, they are proof of the accusing parent’s bad faith and
obstructing attitude toward the father and child relationship. The accusing
parent is considered the “unfriendly” parent and the one likely to lose the
custody of the child in favour of the other.

7 WALKER, L. “Analysis of Parental Alienation Syndrome and its Admissibility in the Family Court.”

180 ZORZA, J. “The friendly parent concept —another gender biased legacy from Richard Gardner”.
Domestic Violence Report, vol 12.
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Following the mentioned theory, many court decisions explain to the
mother how a “good mother” ought to behave, which is to take on the role
of carer and protector of her children, something intrinsic to motherhood,
but they must also help and encourage a close and cordial father and child
relationship or otherwise face the threat of losing the custody of the children to
the father. All of which regardless of the father’s attitude towards the children
from the time they are born to the time the events are brought to trial. It is
clear that the creation of this misogynous theory is based on the prehistoric
concept of malicious and perverse women.

This is evident in different court decisions, such as Court Order No.
487/06 of 8 June 2006 of Section 17 of the Provincial Court of Madrid, which
dismisses the mother’s appeal against an order that agreed the temporary
stay of proceedings of preliminary enquiries initiated as a result of the mother’s
accusation against the father for the type of offence covered in article 224.

The Order confirms the appealed decision and recalls the emergence of
the so-called PAS which, it states “was discovered” a quarter of a century
ago “in the United States of America, bolstered by very particular sociological
circumstances”.

And adds that “Although from the initial studies it was believed that
the syndrome mostly affected mothers (to the point of coming up with the
disturbing name “Malicious Mother Syndrome”), the most recent statistical
data does not allow us to establish with scientific certainty the prevalence of
the syndrome in one sex over the other”.

As Paloma Marin pointed out at the Third Congress of the Observatory on
Domestic and Gender-based Violence, the so-called PAS has gone beyond
the framework of civil law where its creator had placed it, and has now entered
the framework of criminal law, mainly showing up in disobedience offences
and sexual abuse and aggression offences.

» Of the 16 criminal convictions analysed by the senior judge, 9 (56%)
related to mothers and 7 (44%) to fathers.

» Of the 21 acquittals, 15 (71%) related to mothers and 6 (29%) to fathers.

Therefore “we can gather that most of the individuals who are to appear
before the Justice Administration as accused in cases where the so-called
PAS is alleged are women”, generating a direct contradiction with the
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fundamental points of law established in the above-mentioned Court Order
No. 487/06 of 8 June 2006, from Section 17 of the Provincial Court of Madrid.

As already mentioned, there is no judicial consensus on the criterion for
applying this syndrome, since although there is (as we have been able to
document) abundant case law where decisions are based on this so-called
syndrome; we also find case law that rejects it and does not admit it as
evidence, based on the fundamental points of law analysed below.

Nekane San Miguel, the Presiding Judge of the Provincial Court of Vizcaya
(Section 6), in Decision No. 256/2008 of 27 March, judging an appeal against
Court Order 85/07 adopted by the Criminal Court of Bilbao, overruled the
verdict of guilty on grounds of the “Parental Alienation Syndrome” PASsed in
first instance. The Presiding Judge heard the case and rejected the idea of
the so-called syndrome on the basis of the clear and categorical arguments
established in the Second Fundamental Point of Law a), which reads:

“The so-called PAS has not been recognised by any professional or
scientific association, and its inclusion in the DSM-IV and the ICD-10 has
been rejected by the American Psychiatric Association and the WHO,
respectively. These and other institutions that give priority to clinical and
investigative objectives base the inclusion of a new diagnostic entity on the
existence of solid empirical support, and the so-called PAS does not meet
any of the qualifying criteria.

According to a 1996 declaration by the American Psychological
Association (APA) there is no scientific evidence to back the so-called
PAS. This Association criticises the bad use made of this term in cases
of gender-based violence. In its report, entitled Violence and the Family,
it affirms: “Terms such as ‘parental alienation’ may be used to blame the
women for the children’s reasonable fear and anger toward their violence
father”. Navigating Custody & Visitation Evaluations in Cases with Domestic
Violence: A Judge’s Guide, published by the National Council of Juvenile and
Family Court Judges, created in the USA in 1937, in its 2006 edition warns of
the syndrome’s scientific discredit (...)

The “popularity” and references made in recent times to this so-called
syndrome, as well as the (so described) dangerous repercussions that it is
having on separation and divorce processes, led a very large number of
solvent Medical and Mental Health professionals to sign a manifesto in
2007 “on the psychological and legal phenomenon of the so-called Parental
Alienation Syndrome”, in which, among other affirmations, they categorically
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state that “the ideology behind the so-called PAS is openly pro-paedophile
and sexist”, as well as a dangerous pseudo-scientific fraudulent instrument
that is creating dangerous situations for children and giving rise to an
involution in the human rights of children and their mothers (women).”

In any dissertation and/or course given on this subject reference is made
to the attitude and ideology of its “creator” or formulator, as it is “common
knowledge” that his writings included affirmations that have been associated
with his attributed paedophilia (Gardner, True and false accusations of child
sex abuse, 1992, p. 549) and his view of the mother (woman) as alienator
who makes the father invisible.

As highlighted in the above-mentioned court decision, Richard Gardner’s
paedophile ideology is common knowledge. He held such beliefs as “the
child might be told about other societies in which such behaviour was and is
considered normal” (Gardner, True and false accusations of child sex abuse,
1992, p. 549) or “paedophilia may enhance the survival of the human species
by serving procreative purposes” (Gardner, True and false accusations of
child sex abuse, 1992, p. 24-5), as well as “There is a bit of paedophilia in
every one of us”.

Going back to the above-mentioned court decision, the Second
Fundamental Point of Law a) emphasises: “The risks of accepting this theory
and applying the therapy indicated by its creator and followers have also
been alerted by the Spanish Association of Neuropsychiatry (The theoretical
construction of Gardner’s Parental Alienation Syndrome (PAS) as a basis for
judicial child custody transfers - Analysis of its scientific base and application
risks).

There are increasingly more psychology and psychiatry professionals
who view the formulation of the syndrome as another form of violence against
women, and remind us that “Science tells us that the most likely reason that
a child becomes estranged from a parent is that parent’'s own behaviour.
Labels, such as Parental Alienation Syndrome, serve to deflect attention
away from those behaviours (Dr. Paul Fink) and forget that the ambivalence
or rejection toward a parent may be associated with many different factors”
(Dr. Gaber) which are not relevant to this case and therefore not mentioned or
examined in this decision; however, its attribution and formulation is serving
to blame mothers for the “abnormal” conducts of their children.”

Children’s hostile attitude toward visits by the non-custodial parent may be
due to many factors that have nothing to do with any syndrome, such as normal
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anxiety after a separation process, uneasiness during the communication
and visitation scheme or the possibility that there was violence by the father
toward the mother during the marriage, where the children were also direct
victims of the pushing and shoving or full-blown violence perpetrated by the
father all the years the couple lived together.

In this same light, the Provincial Court of Barcelona (Section 18), Decision
No. 305/2007 of 19 June, denied an application to change the visitation scheme
on the grounds of lack of evidence to support that the mother had breached
the visitation scheme and that the children were suffering parental alienation
syndrome. In the Second Fundamental Point of Law, the judge affirms:

“(...) from the report by the Civil Technical Advice Team of the Directorate
General of Relations with the Justice Administration which was actually
requested by the appellant, we cannot conclude that the situation is
substantially different from what is common in cases of conflict between
separated spouses. Both children feel that they are in the middle of a family
conflict and react in a normal way toward the attitude of the parents, which
in the report is described as “excessive protection” with regard to the mother
and “possessive and inflexible” with regard to the father, causing the children
to “physically, but not emotionally, drift away” from the father, and this reaction
does not suggest any kind of pathological conduct. In these circumstances,
and particularly based on the results of the examination of the children by this
Court, during which they stated that the visitation scheme was observed since
Friday, and that the mother had in no way breached that scheme, we must
maintain the visitation scheme established in the agreement although with
the mentioned observation, without going ahead with extension requested,
not only because it would give rise to sources of controversy between the
parties, bearing in mind the existing conflict between them, but because of
the manifestations made by the children in the above-mentioned act, which
are worth bearing in mind in view of their age, therefore on this point we
partially uphold the examined appeal.”

As mentioned in Decision Number 256/2008 of 27 March by the Court of
Vizcaya, Section 6, the so-called PAS is being used as grounds for judicial
child custody transfers.

This view was also shared by the Provincial Court of Sevilla (Section 4)
in Decision No. 607/2008 of 11 December, in which it states: “such emphasis
on the so-called syndrome suffered by the married couple’s children can only
be explained as an argument to discredit the incriminating testimony of the
accuser”. In the First Fundamental Point of Law 6), the judge explains:
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“...the understandable efforts made by the defence to attribute the charge
to a conspiracy by his wife to deprive him of his relationship with the children
they have in common stumbles with the fact that in said conspiracy the
accuser would have had to involve not only her mother and brother, which
could be easily explained, but the eldest of the mentioned children, which
already seems more implausible after having taken the argument of the
“Parental Alienation Syndrome” to pieces, as well as a girlfriend, a former
house maid, two downstairs neighbours of the married couple, one Local
Police agent belonging to the “Grupo Diana” and one legal advisor from a
support association.”

“All these persons provide testimonies that, to a greater or lesser extent,
in a more direct or peripheral way, with reference to dates closer or further
in time to the accusation, confirm conducts by the accused which are totally
consistent with the charge of maltreatment, mainly physical, made against
him, in the expressive terms included in each case in the minutes of the
hearing and which are summarised in the third fundamental point of law of
the challenged decision, whose content can be referred to and therefore
deemed reproduced here”.

Another perverse objective of the so-called PAS is to silence child sexual
abuse and maltreatment, creating a diabolical effect by inverting the principle
of the burden of proof. Contrary to the principle of law, the accuser is not
required to prove anything, but it is up to the accused to prove his or her
innocence. Gardner confirms this when he says, “The denial of the PAS is
the primary defence of the alienator”. This is how it was understood and
applied by the Provincial Court of Sevilla in the previously discussed decision
(Decision 607/2008 of 11 December) where the following is explained:

“It is indeed worth making an incision to emphasise that Gardner himself
was forced to add a final clause to his initial definition of the so-called syndrome,
as a negative diagnostic criterion, according to which “when ‘sexual abuse’
is present, explaining the child’s hostile behaviour as a consequence of the
parental alienation syndrome is not applicable”.

After that incision, it follows, in pure logic and scientific rigour, that a
previous “report” of “Parental Alienation Syndrome” should not be used
without further ado as an exculpatory means of proof in a criminal case of
maltreatment. The process should be the other way around: first of all, the
inexistence of abuse or maltreatment by the alleged “alienated” parent should
be established, and only then, according to the postulates of the theory in
question, can the existence of the so-called syndrome in the children be
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sustained in the family process for the custody of the children, which is the
sphere in which the concept has its origin and its scope of application. And,
in this case, not only does the defence try to put the cart before the horse
(the syndrome is used to deny the existence of maltreatment, instead of the
absence of maltreatment enabling the “diagnosis” of the syndrome), but the
experts’ reports, which observe the so-called syndrome in the children of the
accuser and the accused, lack objective data that would allow us to affirm
or deny the existence of maltreatment which the diagnosis depends on, as
expressly recognised in the hearing (folio 675) by Mr. and Prof. (...) and is also
gathered from the background information of the report by the psychologist
of the Family Courts (folio 599), who did not have, among the documents
examined, the documentation entered into the record of this case”.

As mentioned in the manifesto signed by lawyers and civil society against
the psychological and legal phenomenon of the so-called parental alienation
syndrome (10 December 2007) if a child’s mother accuses the father of
sexual abuse, it is seen as evidence of the so-called PAS, whereas if she
fails to make the accusation, she is seen to be covering or co-operating with
the abuser.

In this manner, the mother’s actions to safeguard and protect the rights
of her children are “neutralised”. The diagnostic criteria of the so-called
syndrome become a powerful instrument to silence abuse and maltreatment
of children and mothers, whilst the aggressor is guaranteed exemption from
his acts and the opportunity to continue abusing; therefore the so-called
syndrome contains serious prejudices in favour of the alleged abuser.

The diagnostic criteria of the so-called PAS to establish the treatment to
be followed by the child are based on the mother’s conduct - never the father’s.
As Hoult points out, the father’s conduct is never examined or questioned,
nor is his psychiatric history or violent behaviour. To establish the treatment
to be followed, which is to withdraw the mother’s custody of the children,
Gardner created a series of diagnostics that are centred on the conducts
frequently seen in women who have experienced situations of violence, wish
to protect their children from abuse or maltreatment and fight to defend them.

According to Gardner, the so-called PAS is present when:

» A woman frequently goes to litigation. It is logical for mothers to report
and actively defend their rights and those of their children. But to the
American theorist, this is a sign of the unbearable hysteria of
women who are full of psychiatric pathologies.
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* A woman files complaints to the police or social services.
» A woman violates orders of protection.

* The so-called PAS is considered a kind of hysteria or pathology that
affects the woman and, therefore, Gardner gives her the title of alienator.
This behaviour in women aggravates their condition of alienators and
programmers of their children, since the so-called PAS concludes that
the culprit of children’s rejection toward their fathers is the conduct of
the mothers. HE NEVER HAS DOUBTS ABOUT THE FATHER AND
FAILS TO CONSIDER THE DIFFERENT DEVELOPMENT STAGES
OF THE CHILD OR ADOLESCENT. Starting from the premise of the
friendly father and the mentally disturbed mother.

Observations:

To avoid being labelled a so-called “PAS mum”, many women refrain
from reporting the sexual abuse or maltreatment suffered by their children,
particularly when the custody of the children is in dispute during divorce
litigation. If a woman in the process of a divorce files an official complaint
in our courts, alleging that her children are or were maltreated or abused,
there is currently an underlying assumption in popular belief that she is lying
and using the proceedings to get back at the father and that the children are
suffering the so-called PAS.

The so-called PAS creates the perverse effect of inverting the principle
of the burden of proof. Furthermore, it violates the basic principle of the Rule
of Law, which is the presumption of innocence established in article 24.2 of
the Spanish Constitution, and also violates the constitutional right of effective
protection of the court.

The courts are asked to assume that a child’s refusal or hesitance to be
with his or her father lacks a real reason or cause, and brush under the carpet
the abusive behaviour or maltreatment that the father may have displayed
with his children or partner.

And we cannot ignore that, according to the study “Family violence in
the judicial sphere” conducted by Themis, an association of female lawyers,
violence is present in 64% of contended divorce cases. Children who witness
violence are also direct victims of that violence, which in court is buried under
the diagnosed so-called PAS.
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Other information to bear in mind was provided by the Senior Judge,
Marin, in the presentation she gave at the Third Congress of the Observatory
on Domestic and Gender-based Violence held in Madrid on 21, 22 and 23
October 2009. In her presentation she addressed the percentages of court
decisions supplied by the Judicial Documentation Centre containing references
to the concept of the so-called PAS, which number more than 200 decisions
adopted by different Provincial Courts between 2002 and 2009. Among
these, «the so-called PAS is present both in the civil (77% of the decisions
examined) and the criminal jurisdiction (23% of the decisions examined), in
light of which the Senior Judge affirmed that «the so-called PAS has gone
beyond the civil framework in which its creator had placed it, and entered
the criminal jurisdiction. It has been reached the contentious-administrative
jurisdiction (1 decision). Marin warned of «the profound difference that exists
between a society that guarantees formal equality between women and men
and the society of the future that not only affirms but makes effective material
equality between them. The presentation steered toward specific guidelines
for intervention and interpretation, to allow, among other things, the detection
of the reactions that arise in certain groups in our society which are opposed
to effective and real equality, as well as its consequences, manifestations
and projections»'®!

The Decision of the First Instance Court No. 7 in Oviedo of 13 June
2005"2 is one of the many examples of the lack of protection and the danger
that children are subjected to when the so-called PAS is applied. The custody
of the children was granted to the father on the grounds of the so-called
syndrome suffered by the children, despite the fact that, at the time, there
was a restraining order in place, Court Order dated 23 October 2004, to stop
the father from going near his ex-wife and children.

The above-mentioned Criminal Court Decision confirms that, according
to a report issued by the Family Meeting Point, “the children are afraid of their
father”, that there is a previous accusation by the mother against the father of
threats and injuries witnessed by the children, and that the father repeatedly
failed to pay the maintenance

81 Marin Lépez Paloma. Senior Judge and Head of the Observatory on Domestic and Gender-
based Violence Section of the Spanish General Council of the Judiciary. “Resistance to the application
of the Comprehensive Law, the so-called PAS and its effects on court decisions”, Third Congress on
Violence of the Observatory on Domestic and Gender-based Violence.

82 The Psycho-technical Team attached to the Courts of Oviedo diagnosed a Parental Alienation
Syndrome in the mother, in her relationship with the children, recommending a custody transfer to the
father. The visitations to the mother are stopped for two months and the children are supervised by the
informing team. To carry out the custody transfer, the Judicial Police is asked to pick the children up
from school and take them to the father. The mother is banned from communicating with the children
by any means.
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allowance established by a court at the time of the separation in 1997.

In some of the reports issued by the Psycho-technical Teams of the
Courts of Oviedo, which monitored the family situation, the mother wasn't
even interviewed, although they affirm that she “continues to hold a delirious
interpretation of the circumstances and (the children) are vulnerable to maternal
manipulation”, when the mother-children visitation scheme was taking place
under the supervision of a Family Meeting Point a few hours a month.

The diagnosis of the so-called PAS in children presupposes that they
are lying, their statements are disregarded and situations of abuse and
maltreatment are downplayed. No credibility is given to the statements of the
children or the mothers.

The diagnosis of the so-called PAS in children presupposes that they
are lying, their statements are disregarded and situations of abuse and
maltreatment are downplayed. No credibility is given to the statements of
the children or the mothers.

There is a first-instance court decision'® which finds a father guilty of
sexually abusing a child, followed by a second-instance court decision'® that
acquits him, stating:

“...Everything told by the child cannot be a product of the imagination...we
can conclude that there is an element of truth in what the child says, but we
don’t know exactly what it is. There was some kind of stimulus, but it wasn'’t
necessarily sexual - it could have been neutral.”

The court records also confirm that the father was found guilty of abusing
his ex-partner. In a later decision'™® concerning the modification of the
measures, the custody of the son was awarded to the father and a mother-
son visitation scheme supervised by a Family Meeting Point was established,
after the father had alleged in his counterclaim that the son was suffering the
so-called PAS, diagnosed in a report issued by a psychologist who hadn'’t
even interviewed the son.

183 Decision by Criminal Court No. 5 of Bilbao, 2001.
84 Decision by the Provincial Court of Vizcaya, 10 January 2002
'8 Decision by the First Instance Court No. 14 of Bilbao as regards modification of measures 507/07
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Not much credibility is given to the minor’s manifestations regarding the
situations experienced with his father, even when the minor is examined:

“..This Judge has appreciated the minor’s insistence on explaining
what his father did to him, describing conducts of a coproghagic nature that
are indeed unpleasant...and describing a violent episode (not covered in
any court decision) in which the accused threated him with throwing him
out of the window” his refusal to see his father is persistent and this Judge
concludes that “considering very likely that his discourse has been reinforced
and appreciating a symbiosis between mother and son” the Psychosocial
Team of the Court accepts that the adolescent “lives under great fear of his
father” and that the reason for his fear is “the anxiety that he suffers in light
of the possibility .. that at the end of this process, the close relationship that
he has with his mother may be jeopardised.”

The therapeutic intervention recommended in the so-called PAS is legal
coercion, not medical treatment. The devastating repercussions of accepting
the so-called PAS in a court decision range from granting the custody to
the “alienated” parent to possible fines combined with the prohibition of both
the mother (in a majority of the cases) and the maternal family to have any
contact with the child. In the most extreme cases, there is even the possibility
of going to jail.

On this subject, with such destructive consequences for the child and
the cause of continuous suffering by the mother, the author, Lorente Acosta,
affirms: “especially with regard to the separation from the mother and the
granting of the custody to the abusive father, through which the children
are simultaneously subjected to a compulsive therapy to modify a conduct
born of their feelings and traumatic experiences. All of which is indeed true
alienation in keeping with what psychology has defined as coercive and
violent procedures similar to those used by sects in some cases of torture»'®

Court Decision of 4/06/2007 adopted by the First Instance Court No. 4 of
Manresa, (mentioned above) is a clear example of the application of the Threat
Therapy. In this decision, the mother’s and maternal family’s communication
and visitation scheme with the minor was suspended for a minimum period of
six months. However, the Provincial Court of Barcelona ruled that part of the
appeal was appropriate. After analysing the evidentiary material presented in
the proceedings and the legal reasons given, the judge concludes that there
was insufficient justification for agreeing a measure as drastic as the one
established, which entailed totally isolating the young girl from her mother.

86 | orente, M. Los nuevos hombres nuevos, Destino, Barcelona,2009
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The Decision’s Third Fundamental Point of Law 1) argued that:

.... “First of all, we should highlight, as affirmed by the counsel of the
claimant father in the hearing of the appeal, it is not up to the forensic
sphere to take a position on whether or not the so-called Parental Alienation
Syndrome (PAS) exists, from a scientific point of view, and accordingly the
Court will not issue an opinion on the so-called syndrome but will only
examine the appraisals carried out by the experts to assess the relationship
problems between the father and the daughter”.

In this case, regardless of whether or not the so-called PAS has
a scientific base, they use it as a base to, on the one hand, resume the
communication and visitation scheme (as it was “extremely unfair”) and,
on the other, oppose the custody transfer, manifesting that it would be
detrimental to the minor’s development, who needs calmness and wellbeing
at this stage of her life and therefore continues with her father.

Such examples as that of the Provincial Court of Zaragoza, which
dismissed an appeal against an Order adopted by the First Instance Court
No. 5 of Zaragoza on 26 February 2009, or that of the Provincial Court of the
Balearic Islands (Section 4), in the above-mentioned Decision No. 47/2008
of 7 February, which also justifies and implements the coercive therapy:
“she may not communicate with ... by any means. She may not go near the
school..”

All of which based on the opinion of professionals, who either believe the
declarations of the minors or class them as alienated. The opinion of these
professionals becomes dogma and if the minor is believed to be alienated,
the custody is immediately withdrawn and the threat therapy applied. The
custody of the minor is granted to the rejected parent, and any communication
with the alienating parent, who must be treated by an expert in the so-called
PAS, is radically interrupted. But, on what grounds is the custody transferred?
The mechanism that is set in motion is definitely not a therapeutic measure
that will improve the minor’s or the mother’s health, but a coercive measure
without a legal base.

In short, as mentioned above, there is no judicial consensus on
the admissibility of the so-called Parental Alienation Syndrome. The
consequences of the court decisions that accept the so-called PAS “can
violate” several fundamental rights of the other party and, in particular, of the
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children, such as those classed in articles 148" and 24.1'88 of the Spanish
Constitution - equality and the right to receive effective court protection.

In 95% of the cases, the alienating parent is the mother. Why? Is it a
specifically feminine syndrome? Or is it a syndrome used by a neo-machismo
movement to put an end to the rights accomplished by women and children in
the PASt years? Court decisions cannot be based on hypotheses, but on true
and contrasted facts. Otherwise, wouldn’t this be a case of fraud?

As Ana M@ Pérez del Campo affirms, “the so-called PAS is a new strategy
which has the usual elements of inequality, discrimination and violence
instrumented through sons and daughters, whom it turns into hostages of
its revenge”. “But all of this is mere manipulation and “politicisation” of a
combative strategy whose discussion only evades the core problem, which is
not of a legal or jurisdictional nature, but medical and consequently scientific”.

The perverse belief in the ideology of this theory, as we have found,
is making its way into a large number of judicial proceedings in which the
rights of children are at stake. Judges are beginning to omit the abbreviation
PAS in court decisions but, despite this, as a reaction to the fight to unmask
the so-called syndrome, the PAS is becoming increasingly latent in reports
in which mothers are diagnosed as manipulative, alienating and perverse,
automatically applying the LEGAL COERCIVE treatment to the so-called
“UNDERCOVER PAS”.

We cannot have more cases like the Maria S. case.'® which caused a
public outcry:

- Where the mother lost the custody of her daughter to abuser (convicted
for regularly abusing the mother in a final judgement beyond appeal).

- Where the public prosecutor requested the joint custody, in violation
of art. 92. 7 of the Civil Code, and where the judge not only said that
he didn’t prohibit the sole custody to the father (granting it him on the
grounds that the abuse was not “relatively serious”), but he punished
the mother for the minor’s refusal to see the father.

- Where the report by the technical team of the Family Meeting Point said
“the young girl finds it difficult to say that she wants to be with her

87 Article 14. All Spaniards are equal in the eyes of the law, and may not be discriminated against in
any way for reasons of birth, race, sex, religion or any other personal or social condition or circumstance.

88 Article 24.1. All persons have the right to obtain effective protection from judges and the courts
in the exercise of their rights and legitimate interests, and in no case may there be a lack of defence.

189 Decision adopted by the First Instance Court of Dos Hermanas, 31 July 2009.
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father, but not because she doesn’t want to be with him, which she does,
but because of the loyalty she feels toward her mother, given that
she has lived with her mother all her life”.

- We cannot have more cases where children are caught up in a battle
(friendly parent).

As recognised in the statement of reasons of Organic Law 1/2004 of 28
December, on Comprehensive Protection Measures against Gender-based
Violence:

“situations of violence against women also affect children who find
themselves in that family environment, direct or indirect victims of that
violence”.

Therefore, if in cases of abuse inside the couple relationship, these minors
are direct victims (as recently approved by the Senate), how can cases like
the one mentioned above happen? Where does this leave the right of the
child to a home where he or she feels safe and protected, when custody is
granted to abusers? This constitutes a backward step in the rights of the child
and mothers, and a violation of Organic Law on the Protection of the Child
and the Convention on the Rights of the Child.

The functions exercised by the social services of the autonomous regions
and the municipalities in the area of the protection of minors in situations of
risk or neglect are in keeping with the distribution of competencies established
in our constitutional text and other applicable legislation. On the one hand,
article 148 of the Constitution empowers the autonomous regions to assume
all competencies in the area of social assistance, by virtue of which the
laws on the protection of minors are developed in the different autonomous
regions; and, on the other hand, Law 7/1985, which regulates the bases of
local government, provides that municipalities shall exercise competencies
in line with that established in the national and autonomous region legislation
on the provision of social services and on social promotion and insertion.
On another front, these competencies are exercised under basic legislation,
of national and international scope, among which, in this context, the most
salient is Organic Law 1/96 on the Legal Protection of the Child.

And since the application of the so-called PAS and everything that
it entails partly has its roots in reports issued by the psychosocial teams
attached to the social service departments of municipalities and autonomous
regions, it might be worth making a detailed analysis of the correct exercise
of the publicly-owned competencies assumed by virtue of, among others, our
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constitutional text, which are often executed through different indirect public
services management formulas. Family Meeting Points, Child Care Centres
and the various formulas that the different Public Administrations involved
design to offer a publicly-owned service by awarding its management to
private enterprises. We have already mentioned several times here the
enormous deficiencies found in reports issued by workers of the different
organisations discussed, but perhaps we should take a closer look and
reflect on the open debate of the legitimacy and legality of workers alien to
the public service, who have not been invested with the obligatory “authority”,
exercising the Public Administration’s powers of coercion and restriction
of citizen rights. The restriction (or prohibition) to exercise the custody
of your child is no doubt a limitation of citizen rights. In this area we also
detect a lack of control by the public administrations, both externally and
internally, and suggest more supervision of government policy in this area,
as well as the establishment, implementation and enhancement by the public
administrations of supervision and control mechanisms aimed at publicly-
owned services carried out indirectly by private enterprises.
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THE SO-CALLED PAS FROM THE
POINT OF VIEW OF ITS SOCIAL
IMPACT.

DISSEMINATION CHANNELS OF THE IDEOLOGY OF THE
SO-CALLED PAS. NEO-MYTHS: A SPIDER WEB.

The ideology behind the theory of the so-called Parental Alienation
Syndrome is in keeping with the ancient patriarch infused with new blood.
It draws a distorted picture of the stereotype that it constructs - the wicked,
manipulative and vindictive mother who will go to any lengths to separate
the friendly father from his children. This vision gives rise to serious gender
discrimination in all spheres and, because of its many guises, almost escapes
the inexpert eye. Clearly, it is the victims (mother and child) who endure the
consequences of this ideological strategy.

In any country where the ideology of the so-called PAS has crept in,
mothers who are courageous enough to report the maltreatment or sexual
abuse suffered by their children at the hands of their father are at risk of
losing the custody. Increasingly more women and children are enduring
these situations under the accusation of alienators and/or vindictive.

The so-called PAS (in all its versions, including those that go by different
names but apply the concepts of the so-called PAS) is a new form of violence
against women. The spider web woven by this theory enables the aggressor
to trap the woman in long and exhausting trials (querulous), where he
accuses her of all kinds of neglectful and spiteful behaviour, whilst skilfully
exonerating himself of his violence by alleging that it is “part of the separation
conflict” or a “false accusation”. These disputes in the courts leave the
woman impoverished and physically and psychologically exhausted, whilst
the thought of losing the custody of her children or, if she has already done
so, how to protect them, keeps her under constant pressure.
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To the Senior Judge, Paloma Marin Lopez, Head of the Observatory
on Domestic and Gender-based Violence Section of the Spanish General
Council of the Judiciary, the so-called PAS “in its formulation and meaning,
is a product at the service of sectors of society that are opposed to women’s
progress. It has deep derivations which go far beyond the mere verification of
a son’s or a daughter’s refusal to have a relationship with his or her father. The
meaning of the parental alienation syndrome is somewhat different from the
mere verification of a result (the minor’s rejection)”. Paloma Marin defines the
so-called PAS, “as an instrument created to stigmatise women, it therefore
serves to oppose any law or practice aimed at enabling women to enjoy their
rights”. The author of the presentation “Resistance to the application of the
Comprehensive Law. The so-called PAS and its effects on court decisions”,
continues her analysis of the entitled parental alienation affirming that it is
“in any event, a manifestation of resistance to the effective application of
women’s rights. It is framed in the organised response system of those who
combat progress towards effective equality between women and men, and
naturally, in an environment that lends itself to maintaining the sexual division
of labour, such as the family."®°

As mentioned above, the National Council of Juvenile and Family
Court Judges once again voiced its refusal to accept the so-called
Parental Alienation Syndrome in a recent communication:

“(...) the court must not accept testimony related to parental alienation
syndrome, or PAS. The theory positioning the existence of PAS
has been discredited by the scientific community™*

“The discredited “diagnosis” of “PAS” (or allegation of “parental
alienation”), quite apart from its scientific invalidity, inappropriately
asks the court to assume that the children’s behaviours and attitudes
toward the parent who claims to be “alienated” have no grounding
in reality. It also diverts attention away from the behaviours of the
abusive parent, who may have directly influenced the children’s
responses by acting in violent, disrespectful, intimidating, humiliating

% Third Congress of the Observatory against Domestic and Gender-based Violence. Judicial.
Paloma Marin. “Resistance to the application of the Comprehensive Law. The so-called PAS and its
effects on court decisions”.(2009)

91 “A Judicial Guide to Child Safety in Custody Cases”. National Council of Juvenile and Family
Court Judge. University of Nevada. 2008. Pag. 12.
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and/or discrediting ways toward the children themselves, or the
children’s other parent.”:

If scientific organisations and institutions with solid histories and
reputations like the ones mentioned here, the American Prosecutors
Research Institute (APRI) '3 and even the Spanish General Council of the
Judiciary are not only utterly rejecting the scientific nature of this theory but
also warning of the danger entailed in accepting it in judicial processes, why
then are its principles taking strong root in our country?

It is a strategy to, in the name of equality, impede that theoretical equality
materialises into practical equality. In short, stop progress toward a fair
society, without discrimination between the sexes, i.e., effective, real equality.

The theory of the so-called Parental Alienation Syndrome weaves
a spider web in the sphere of the judiciary and around it. This web traps
victims of sexist violence — women and children — for years, leaving them
with practically no way out. In the fabric of this complex spider web, Richard
Gardner’s brainchild, the neo-myths of post-machismo play a crucial role.

One of the best ways to ensure that such a destructive theory is successfully
applied in the justice system and social services like the Family Meeting Points,
is to fertilise the soil by training and informing professionals of all fields, the media
and sectors with decision-making power, indoctrinating them with false ideas
that catch the public imagination as an absolute and irrefutable truth, based on
the false neo-myths: “false accusations of abuse are very frequent” or “the laws
against violence toward women and in favour of equality are going too far and
giving rise to serious discrimination against fathers” etc. These premises used in
all parts of the world by what experts call “male supremacist groups” are nothing
but a new camouflaged version of the old prejudices of the patriarchy, which now
emerge adapted to the new times using as bait the search for “real equality”, a
false “demand for the exercise of masculine paternity” and a deceitful and false
“search for the interests of the child” with clumsy touches of “scientificity”.

The neo-myths surrounding the so-called PAS originated in the
1980s in the USA, fathered by Richard Gardner and the post-machismo
countermovement. Today, these neo-myths continue to be spread in other
countries with the principal aim of neutralising the achievements being
accomplished in the area of women’s rights and safeguarding the privileges
of the patriarchy, all of which without society noticing.

192 [dem. Page. 13
193 http://www.ndaa.org/publications/newsletters/update_volume_16_number_7_2003.html
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Like the most ancient patriarchy, the so-called PAS and the myths that
surround it endeavour to destroy the credibility of the victims - women and
children.

These false ideas are taking root in such societies as North America,
Argentina and Spain. The organised countermovement and the media which
spread the messages that convey the essence of the new myths and the
patriarchal substratum that survives, adapting to the social changes, are the
channels that hijack the thoughts of individuals receptive to these ideas.

After losing the custody of their children, the mothers begin to live a
nightmare; the aggressor has accomplished his objective: to retain control of
the lives of the woman and the children through the use violence, while the
woman is punished by the system.

The weapons of the so-called PAS are not only used by abusive men
but also by other men who, under the umbrella of these ideas, seek to gain
advantages in the courts in the financial negotiations that take place in
separation or divorce processes. This is because the threats of the so-called
PAS, based on winning the custody of the children and indefinitely banning
all contact between the mother and the children, becomes a coercion and
blackmail instrument to make the woman give up her claims to what is
rightfully hers.

These neo-myths convey various messages aimed at stopping the
defence of women'’s rights, silencing the voices of women and their children
- to the point of making possible maltreatment or sexual abuse invisible, and
maintaining the patriarchal privileges. We will now look at the most commonly
used neo-myths in detail.
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NEO-MYTH 1. FALSE ACCUSATIONS.

Myth. False accusations of maltreatment and sexual abuse
of children . made by their mothers against their partners or ex-partners
during separation or divorce processes are an “epidemic”. In Spain, the
Comprehensive Law is bolstering this phenomenon.

Reality. With this myth Richard Gardner built one of the major pillars
of the theory of the so-called PAS. He was aware that, by diminishing the
credibility of victim women and children, he would manage to neutralise
the accusation, and by inverting the burden of proof, he would make the
accusation backfire on thema'-.

This myth was taken to pieces in a recent report published by the Spanish
General Council of the Judiciary. Of 530 court decisions analysed, only one
could be suspected of possibly being false, and of the dismissed accusations
“many of them” were dismissed because the victim failed to declare against
the accused, under art. 416 of the Rules of Civil Procedure.'®.

Miguel Lorente, current Government Representative against Violence
affirmed:

“The invisible is mistaken for the inexistent. The invisible cannot be
seen, but it is there. This is what happens in most cases of violence
against women. An accusation of an invisible event that cannot
be demonstrated does not mean that it is false, even if the judicial
procedure cannot arrive at a conclusion. False accusations take place
in all kinds of offences and nobody stands up to complain. To insist
on the «false coin» means preventing many women from achieving
their freedom, and calming those who choose not to believe whatever
makes them feel uncomfortable.”%¢

Those who spread this myth fuel the mistake of identifying false
accusations with complaints where the proceedings are discontinued without
closing the file and those where the accused is acquitted due to lack of
evidence.

%4 GARDNER, R. True and False Accusations of Child Sex Abuse. Creative Therapeutics, Cresskill,
NJ, 1992, 748 pp.

9% “Estudio sobre la aplicacion de la Ley Integral contra la Violencia de Género
por las Audiencias Provinciales”. ~Consejo General del Poder Judicial. http:/www.
observatoriocontraviolenciadomesticaydegenero.es

19 http://www.abc.es/hemeroteca/historico-11-07-2004/abc/Nacional/miguel-llorente--el-90-por-
ciento-de-las-mujeres-maltratadas-oculta-su-drama-e-incluso-se-sienteculpable
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On another front, accusations made by women against their ex-
partners for sexually abusing their children during custody disputes are far
from an epidemic. Research studies have demonstrated that the frequency of
these cases is very low, between 1% and 5%.”.”"%" J. L. Silberg and Stephanie
Dallam, renowned North American experts in child abuse, argue that:

“Our analysis indicates that the problem of abusers or batterers
obtaining custody is widespread and well documented by research.
(-..) Many researchers are finding that children whose mothers report
sexual abuse by the father are at risk of not being protected when
they are in a custody litigation context.”%®

And, still on the subject of research studies, several studies by judges
found that it was more frequent to find fathers, not mothers, who fabricated
accusations'™®. In terms of the accusations made by women, only 1.3% of
these were believed to be false by family courts, compared with 21% of the
accusations made by men.

Furthermore, a report by the Arizona Coalition Against Domestic Violence
revealed that, paradoxically, these complaints have a negative impact on
children: “A study of 300 cases over a 10-year period in which the mother
sought to protect the child from sexual abuse, found that 70% resulted in
unsupervised visitation or shared custody; in 20% of the cases the mothers
completely lost custody, and many of these lost all visitation rights.”2%°

NEO-MYTH 2. PARENTAL ALIENATION SYNDROME.

Myth. The woman very frequently manipulates her children against the
father during the divorce or separation process until they finally refuse all
contact with him.

Reality. The American Psychiatric Association refused to include the
so-called PAS in the DSM-IV because it could not pass the indispensable
scientific tests. Spain’s General Council of the Judiciary has manifested
its rejection of the supposed theory. It has also been denounced by the

97 Myths That Place Children At Risk During Custody Litigation. Dallam. S. J., & Silberg, J. L. (Jan/
Feb 2006). Myths that place children at risk during custody disputes. Sexual Assault Report, 9(3), 33-47.
http://www.leadershipcouncil.org/1/res/cust_myths.html

198 [dem
199 idem

200 Arizona Coalition Against Domestic Violence. Battered Mothers’ Testimony Project: A Human
Rights Approach to Child Custody and Domestic Violence (June 2003), pp. 33-34, 47-49.
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Presidential Task Force on Violence and the Family of the American
Psychological Association and by the Commission on Domestic Violence of
the American Bar Association, etc 201202

According to the National District Attorneys Association:

“PAS is an unproven theory that can threaten the safety of abused
children”, “PAS can threaten the integrity of the justice system (...
it is an untested theory that can have long-term repercussions on
children who seek protection in the courts”.?%

There are many possible reasons why a child may reject a parent.
Research shows that most often the reasons lie in the behaviour of the
rejected parent.2° The so-called PAS is a legal strategy used by lawyers to
get their clients out of the predicament of being accused of maltreatment,
sexual abuse or negligence in the exercise of paternity, or when, after
inflicting gender-based violence on the wife, they simply refuse to accept the
divorce petition presented by the wife. This concept developed by Richard
A. Gardner is mainly based on his misogynous belief, which is shared by
many professionals of different disciplines, that women often lie and act in
a vindictive way, brainwashing their children against the father. As a result,
evidence of maltreatment or abuse, including medical evidence and expert
testimony, is rejected because it is believed to come from the mother’s
vindictive denigration campaign against the father, instead of seeing it as
the responsible action of a mother who seeks to protect her children from
violence.

In its rejection of the so-called PAS, The National Council of Juvenile and
Family Court Judges argues:

Abusive parents commonly blame their partners for turning their children
against them and rarely take responsibility for the impact of their behaviour
on the children”2%

201 Dallam, S.J. (1999). Parental Alienation Syndrome: Is it scientific? In E. St. Charles & L. Crook
(Eds.), Expose: The failure of family courts to project children from abuse in custody disputes. Los
Gatos, CA: Our Children Our Future Charitable Foundation. http://www.jeadershipcouncil.org/1/res/
dallam/3.html

202 \Weiser, |. (2007) The Truth About Parental Alienation. www.stopfamilyviolence.org/442

203 National District Attorneys Association, Update - Volume 16, Number 6 & 7, 2003 “Parental
Alienation Syndrome: What Professionals Need to Know.

204 Johnston, J. (2005) Children of divorce who reject a parent and refuse visitation: Recent research
and social policy implications for the alienated child. Family Law Quarterly, 38, 757-776.

205 National Council of Juvenile and Family Court Judges. “Navigating Custody and Visitation
Evaluations in Cases with Domestic Violence: A Judge’s Guide”. 2007.
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The American Judges Association has found that: “approximately 70%
of batterers succeed in convincing authorities that the victim is unfit for or
underserving of sole custody.”2%6

In this respect, according to the expert, Carol Bruch:2"

“PAS shifts attention away from the perhaps dangerous behaviour of the
parent seeking custody to that of the custodial parent. This person, who
may be attempting to protect the child, is instead presumed to be lying
and poisoning the child. Indeed, for Gardner, the concerned custodial
parent’s steps to obtain professional assistance in diagnosing, treating
and protecting the child constitute evidence of false allegations”.

“Dr. Paul J. Fink, a former President of the American Psychiatric
Association and current President of the Leadership Council on Mental
Health, Justice, and the Media, was very frank in his affirmation that “PAS
as a scientific theory has been excoriated by legitimate researchers
across the nation. Judged solely on his merits, Dr. Gardner should be
a rather pathetic footnote or an example of poor scientific standards”.

NEO-MYTH 3. PARTNER CONFLICTS, NOT GENDER-BASED VIOLENCE.

Myth. The number of cases of abuse is exaggerated. The
persons responsible for violence in the family can be both the man
and the woman, in equal shares. Family conflicts are being dragged
through the courts.

Reality. The figures clearly show that in an overwhelming majority of
cases it is the woman who suffers violence in partner relationships2°®.To
seek to balance the statistics by artificially spreading the “blame” for violence
responds to the post-machismo’s need to minimise the scale of gender-
based violence.

Joan S. Meier, law professor at George Washington University in the USA
and an expert in domestic violence and child custody court evaluations, who has

206 American Judges Association. “Domestic Violence and the Courtroom: Understanding the
Problem . . . Knowing the Victim” http://aja.ncsc. dni.us/domviol/ page5.html (at “Forms of Emotional
Battering. . . Threats to Harm or Take Away Children”).

207Carol S.Bruch 2002. Parental Alienation Syndrome: Junk Science in Child Custody Determinations,
3 EUROPEAN J L REFORM 383 (2001) and Carol S. Bruch, Parental Alienation Syndrome and Parental
Alienation: Getting It Wrong in Child Custody Cases, 35 FAMILY LAW QUARTERLY 527 (2001).

208 Estadisticas trimestrales del Consejo General del Poder Judicial. (http://www.
observatoriocontraviolenciadomesticaydegenero.es)
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participated in many state research studies on the subject, shares the widely
held view that: most cases going to court as high conflict contested custody
cases have history of domestic violence”, “studies clearly reveal that in 75% of
the child custody evaluations by the court, domestic violence is involved; “and
studies show that 2 out of 3 accused or sentenced abusers achieve sole custody

in the courts (2005)".

According to Peter Jaffe, a renowned expert in childhood and domestic
violence, in a review of evaluations of parents involved in contested child
custody cases, found that domestic violence was present in 75% of these
cases.?®

NEO-MYTH 4. THE COMPREHENSIVE LAW IS
DISCRIMINATORY AGAINST MEN.

Mito. The Comprehensive Law is discriminatory against men and
demonises them. Men are being denied the presumption of innocence.
“Protection orders are issued like hotcakes” which have a very negative
impact on men. “Women are taking advantage of these laws”.

A study of 1,600 custody cases in New York revealed that fathers
restrained by orders of protection were more likely to secure visitation orders
than not and that courts rarely denied visitation orders to fathers restrained
by orders of protection.2'

According to data compiled by Spain’s General Council of the Judiciary, of
the 33,656 accusations filed in the first quarter of 2009, orders of protection
were only requested in 10,228 of the cases, i.e., 30.1%. Of these, 29.5% were
not adopted, i.e., the order of protection was not issued. Therefore, these
figures refute the myth that orders of protection are granted willy-nilly. In fact,
the opposite is true. In more than half of the accusations of violence against
women an order of protection is not requested, and when requested, the order
of protection is granted in approx. 73% of the cases?"

209 Peter Jaffe, Michelle Zerwer, and Samantha Poisson, “ACCESS DENIED: The Barriers of
Violence and Poverty for Abused Women and their Children After Separation” (2004), p. 1 y en Jaffe,
P.G. & Austin, G. (1995). The Impact of Witnessing Violence on Children in Custody and Visitation
Disputes. Paper presented at the Fourth Internacional Family Violence Research Conference, Durham
NH (Rep. No. July 1995)

210 Rosen, L; O’Sullivan, C (2005) Outcomes of Custody and Visitation Petitions When Fathers Are
Restrained by Protection Orders. Violence Against Women 11 (8) 1054-1075.

21 Spain’s General Council of the Judiciary. Data on registered accusations and criminal and civil
proceedings and orders of protection requested in Violence against Women Courts (JVM) in the first
quarter of 2009. htmhttp://www.observatoriocontraviolenciadomesticaydegenero.es
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Depreciating and discrediting the orders of protection that are adopted
can give rise to some professionals of the judiciary, law enforcement agencies
and social services not taking them seriously and, consequently, failing to
treat women and children victims of violence adequately by adopting the
necessary measures to safeguard their safety in due time.

However, the reality is very different from the picture painted by these
groups. Studies of family courts in Massachusetts conducted by the Wellesley
Centers for Women have concluded that:

“‘Many studies have found an overall bias against women in child
custody litigation. This finding directly contradicts the popular
misconception that if gender bias does exist in child custody cases,
it is in favour of mothers. The experiences of battered women and
empirical research show that women who allege abuse are clearly
the losers in custody litigation.”

“Found that the Massachusetts family court system violated human
rights through: failure to protect battered women and children from
abuse, discrimination and bias, degrading treatment and denial of
due process.”?"?

212 Gender Bias Study of the Court System in Massachusetts, 24 New Eng.L.Rev. 745, 747, 825, 846
(1990). Wellesley Centers for Women Battered Mothers’ Testimony Project, Battered Mothers Speak
Out: A Human Rights Report on Domestic Violence and Child Custody in the Massachusetts Family
Courts (Nov. 2002).

466



NEO-MYTH 5. ABUSE HAS NOTHING TO DO WITH CHILDREN.
IT DOESN'T AFFECT THEM. AN ABUSER CAN BE A GOOD
FATHER. THE FAMILY MEETING POINT SHOULD IGNORE THE
FATHER’S HISTORY OF VIOLENCE, IF THERE IS ONE.

That children and adolescents exposed to macho violence at home are
direct victims and not, as was until recently thought, mere witnesses, has
already been recognised not just by different international child protection and
battered women protection organisations but also by the Spanish Senate, the
Congress of Deputies and the Ministry of Equality.

On 17 September 2009, the plenary session of the Senate approved a
motion that calls for the statutory recognition of children as direct victims of
gender-based violence: “Children exposed to the terror of gender-based violence
suffer life-long psychological problems.” Furthermore, the Senate affirmed that
approximately 800,000 Spanish children experience situations of gender-based
violence on a daily basis, and that gender-based violence was the cause of nine
child deaths last year and ninety child deaths in the last decade?®'*.

The Committee on Child Abuse and Neglect attached to the American
Academy of Paediatrics (AAP) affirmed that: “Abuse of spouses and intimate
partners is a paediatric issue, even when children are not being physically
assaulted. Paediatricians should be aware of the profound effects family
violence has on children who witness it or even overhear it.” “Witnessing
violence in the home can be as traumatic for children as being the victim of
physical or sexual abuse”.

According to UNICEF, children and adolescents who are exposed to
violence in the home are 15 times more likely to be psychologically, physically
or sexually abused themselves?™.

Studies show that children suffer direct abuse in 30% to 60% of the gender-
based violence cases. (“The Overlap between Child Maltreatment and Woman
Battering.” J.L. Edleson, Violence against Women, February, 1999).

According to the United States Department of Health and Human
Services, children whose mothers are victims of abuse are twice more likely
to be abused themselves.

213 http://www.adn.es/sociedad/20090916/NWS-0832-Senado-violencia-tratados-machista-
victimas.html

214 Behind Closed Doors. The Impact of Domestic Violence on Children”. UNICEF. 2006. (http:/
www.unicef.org/about/annualreport/files/Annual_Report_2006_EN_The_Body_Shop.pdf)
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Most physical abuse fatalities are caused by enraged or extremely
stressed fathers or other male caretakers, according to the U.S. Advisory
Board on Child Abuse and Neglect.?"®

According to the American Psychological Association: “Family courts
frequently minimise the harmful impact of children witnessing violence
between their parents, and sometimes are reluctant to believe mothers.”

The Spanish legal system recognises these minors as victims of the
aggressor’s violence. According to ORGANIC LAW 1/2004 of 28 December,
on Comprehensive Protection Measures against Gender-based Violence:

“Situations of violence against women also affect the children in the
family setting, direct or indirect victims of this violence. To protect
these children, the Law not only protects the rights of the child but
also effectively guarantees the protection measures adopted with
regard to women.”

Furthermore, this Law recognises the right of these minors to integral
social assistance and specialised care:

“Minors who are under the parental authority or custody of the
assaulted person shall also be entitled to receive integral social
assistance through these social services. For such purposes, the
social services must have personnel specifically trained to assist
these minors in order to effectively prevent and avoid situations that
may lead to psychological or physical harm to minors living in family
settings where gender-based violence is present.”

Contrary to popular belief, after the separation, the aggressor/abuser
tends to intensify his violence. When the mother ends the relationship with
the aggressive father, the children become his new instrument of control over
the mother. As affirmed by the US Leadership Council on Child Abuse &
Interpersonal Violence:

“Parents who have been abused by a spouse often fear for the
safety of their children — especially after separation when they are
not present to mediate for the child. Some have suggested that this
fear is baseless by claiming there is no significant correlation between
wife battering and various forms of child abuse. Abundant research,

215 Junta Asesora del Maltrato y Negligencia de Nifios de EEUU, Departamento de Salud y Servicios
Humanos de EEUU., A Nation’s Shame: Fatal Child Abuse and Neglect in the United States: Fifth
Report, 1995).
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however, fails to support this position finding that the power dynamics
that lead to domestic violence may also result in abuse of a child. As a
report by the American Psychological Association pointed out, fathers
who batter their children’s mothers can be expected to use abusive
power and control techniques to control the children too (APA 1996)”.

As the US National Council of Juvenile and Family Court Judges?'® rightly
points out in its Judges’ Guide to custody cases with domestic violence,
abusive fathers:

- Routinely deny and minimise their use of violence, blaming the
children and the mothers for their behaviour.

- Are persuasive, manipulative and display an ability to act under
observation: during psychosocial evaluations or social supervision
(as in Family Meeting Points).

- Can often appear charming, “in charge” and sincere in their
commitment to their families even when their behaviour, if we knew it,
would tell another story.

- There may be a very sharp contrast between their public and private
behaviour. The children may even feel more comfortable with the
abusive parent when they are in a public place.

NEO-MYTH 6. FRIENDLY PARENT

Richard Gardner invented the trick concept, “Friendly Parent” (FP),
twenty years before he came up with the so-called PAS theory. This term,
which in Spain is extending like wildfire (as it did in the USA) with the help of
the Post-machismo countermovement, explains that the custody of the child
should be granted to the “friendly” parent, i.e., the parent who fosters a good
relationship between the minor and the other parent. On the other hand,
the non-friendly parent is the one who “hinders” the relationship between
the child and the other parent, with accusations or complaints. At first sight,
the use of the FP concept may seem like a reasonable yardstick to use
in settling judicial custody conflicts. However, this first impression is very
misleading because the trick concept of the FP puts child victims of violence
(maltreatment or sexual abuse) and mothers who try to protect them at great

216 National Council of Juvenile and Familie Court Judges. “Navigating Custody And Visitation
Evaluations In Cases With Domestic Violence: A Judge’s Guide.” 2006.
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risk. First of all, because the behaviour of these mothers is interpreted as
obstructionist, not “friendly” at all, whilst the aggressor/abuser appears not to
place any obstacles in the relationship between the mother and the child and,
to the justice system, comes across as a loving parent who only wants the
best for the child; and secondly, because the FP concepts incites the courts
to see evidence of violence, abuse or neglect as elements that are part of the
“partner conflict”.

In practice, the trick concept of the FP has the effect of dissuading
mothers who try to protect their children from the father’s violence or neglect
from reporting for fear of being labelled the “unfriendly parent” and, as a
result, losing the custody. For example, if during a meeting in the Family
Meeting Point a mother manifests that she is there on the instructions of the
judge but that she is actually afraid that the father may assault or abuse the
children, this attitude would frequently be interpreted as “obstructionist”.

As Joan Zorza, a renowned American lawyer and author of articles
published in the Domestic Violence Report, points out:

“Friendly parent provisions encourage men to control women using
the most powerful weapon, threat of the loss of custody of their
children, for even daring to articulate their opposition to men’s
involvement with co-parenting or visitations.”?”

According to the Women'’s Institute, in Spain there are two million women
who suffer abuse and, of these, at least 80% do not report for fear of the
aggressor (because he threatens them or their children) or because they
are emotionally dependent on the aggressor. This means that many mothers
who go to court for the custody of their children or for visitation rights do so
without evidence of a single prior accusation of the father’s violent behaviour.

Another large number of women victims present accusations but
after, or even before, the judicial process their ex-partners are cleared
without charges for lack of evidence or simply because the court agrees to
temporarily discontinue the proceedings without closing the file. All these
women continue to be ex-partners of abusive men. However, in the eyes of
the law, they are “innocent” men and good fathers. When these women try to
explain their ex-partners’ violence behaviour to the judge or to the technical
staff of the Family Meeting Points, they are not believed. The violence by
these men is interpreted as a normal part of the separation conflict.

27 ZORZA, J. “Friendly Parent” Provisions in Custody Determinations. En National Center on
Women and Family Law, Inc. Vol 26, No.8. 1992.
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Many of these women are pressured into accepting Family Mediation,
either in the courts or social resources like the Family Meeting Points. If they
are seen to be reluctant to accept or refuse mediation by alleging that they

cannot

hold a conversation with their ex-partner because of his aggressive

behaviour, they can be labelled the Non-friendly Parent - who does not
facilitate the relationship between father and child, does not seek dialogue
but judicial conflict, which is so detrimental to the child - and therefore runs

the risk

of losing the custody of the child.

More and more mothers who are victims of gender-based violence are
losing the custody of their children as a result of “PAS” concepts like the
Friendly Parent.

Zorza goes on to say:

“Friendly parent provisions guarantee the abuser continued contact
with his victim. They even encourage abusers to continue to use
the children as pawns in custody fights, because even false claims
of denied access to the children frequently result in the abuser
winning custody. Friendly parent provisions increase the risk that the
abusers will continue to batter their victims, (women and children).
Consequently, they subject children to bad role models that perpetuate
the cycle of violence.”?'8

Dalton (1999) already revealed the plot of the FP concept back in the

1990s:

Mediators, guardians ad litem, custody evaluators, and judges
confusing abuse with conflict may also conclude that the parents who
oppose shared parenting are acting vindictively and subordinating
the interests of the children to their own rather than expressing their
legitimate anxieties about their own and their children’s ongoing
safety. Ironically, within the friendly parent framework, a mother’s
proper concern about her abusive partner’s fithess to parent will
negatively affect her chance to win custody, not his. At the same
time, the abuser’s willingness to share the children, which assures
his ongoing access to his partner and allows him to continue to

218 pid
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manipulate and intimidate her, will, within the same framework, make
him appear the more attractive candidate for custody.”?'®

“The intent of “friendly parent” preferences is to guarantee that children

go to the parent most likely to facilitate the child’s relationship with
the other parent. Although this goal is laudable; in practice, the result
has been to penalise parents who raise concerns about child abuse
or domestic violence (Dore 2004). Friendly parent preferences tend
to favour abusers who rarely object to the nonabusive parent having
access to the child. Protective parents, on the other hand, frequently
seek to curtail a violent parent’s access to the child. Moreover, the
very act of raising concerns of abuse, suggests to the court that the
protective parent is inherently “unfriendly” and should therefore be
denied custody” (Dore 2004)?2°

NEO-MYTH 7. FORCED FAMILY MEDIATION. Prevents violence
and settles partner conflicts.

Reality. Instrumentalisation of Family Mediation by the so-called
PAS: a weapon to control the woman.

Directly associated with the concept of the Friendly Parent, the post-
machismo ideology has made its own version of Family Mediation as another
weapon to undermine the protection measures for women victims of violence
and their children in order to allow the aggressor to continue to exercise
power over the woman. Naturally, this directly contradicts the reliable opinion
of specialists, who affirm that mediation is completely counterproductive, or
at the very least inadequate, in cases where violence is present.

Janet R. Johnston, expert in domestic violence, affirms: “Among custody
litigants referred to mediation, physical aggression had occurred between 75%
and 70% of the parents ... even though the couples had been separated.”??’

Following the opinions of R. Gardner, some senior judges and
psychologists associated with or belonging to the Countermovement,
consciously or unconsciously present family mediation under the guise of
an instrument that “facilitates dialogue” and “reduces partner conflicts”,

219 DALTON, C., When Paradigms Collide: Protecting Battered Parents and Their Children in the
Family Court System. 37 Fam. & Conciliation Courts Rev. 273 (1999).

220 |bidem.

221 JOHNSTON, Janet R. “High-Conflict Divorce,” The Future of children, Vol. 4, No. 1, Spring 1994,
165-182.
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defending it with zeal in the face of such laws as the Comprehensive Law,
which, according to them, criminalises::

“Nowadays, priority is given to settling social conflicts by means of
exacerbating emotional confrontation, sometimes going as far as
criminalising it"222

Butthese defenders of the so-called PAS turn Family Mediation into “family
coercion”, given that it becomes an intimidation instrument against women
who have suffered abuse and find themselves in a position of inferiority and
subjection to the aggressor. Pro-SAPs disseminate the false idea of low-
intensity violence taking place as a result of separation, which can be easily
settled through Family Mediation aimed at reaching agreements.

Nothing could be further from the truth, given that in many cases what
apparently seems to be an isolated incident of “mild” violence as a result of
conflict in the separation process is in fact a case of regular very serious
or incipiently serious abuse. The combination of the facts that the persons
who evaluate these situations very often lack the necessary information on
the dynamics of this type of violence, that regular psychological abuse is
overshadowed by the last reported incident, and that these professionals
hold unconsciously-assimilated sexist prejudices, means that real situations
of gender-based violence very often are ignored in the judicial sphere and
the Family Meeting Points.

The instrumentalisation of Family Mediation by pro-SAP groups is giving
rise to many mothers being forced or coerced into accepting FM in court or
Family Meeting Points to avoid being labelled “obstructionists” or vindictive
and blamed for refusing to engage in dialogue. However, if the child continues
to show an attitude of rejection towards the father, the mediator will inform
the court, interpreting it as a direct result of the mother’s manipulative or un-
cooperative behaviour. Therefore, under the so-called PAS, the interpretation
of these FM situations is combined with the same interpretation of the reports
issued by the Family Meeting Points, in many cases leading mothers to lose
the custody of their children.

The so-called PAS hides that its concept of Family Mediation violates
three essential principles of all family mediation:

- Willingness of the parties to seek mediation (in Family Meeting Points,

222|nternational Congress on Mediation. From Confrontation to Collaboration. ANew Complementary
Approach to Judicial Procedure. Seville 2007.
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the parents are forced to go to mediation under a court decision or
provisional measures)

- Confidentiality (he reports and the transfer of information from one
parent to the other without consent violate this principle)

- Neutrality of the mediator, qualified professional, impartial and
without capacity to make decisions for the parties with the aim of
facilitating dialogue (apart from lacking training, the behaviour of
these professionals is tendentious, sometimes going as far as to
suggest their position on the measures to be adopted, “indicating”
their diagnosis.)

In the practice of mediation the so-called PAS is a dissuasive
measure for women who have suffered abuse, who are often denied
their condition of real victims. The abused woman is dissuaded from
reporting, alleging that it is “unnecessary” and a possible “trigger” of more
serious conflict. So, whilst the woman and her children are left totally
unprotected, the aggressor goes unpunished.
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NEO-MYTH 8. — FMP (FAMILY MEETING POINTS) AND SOCIAL
RESOURCES FOR CHILD PROTECTION ARE IDEAL, NEUTRAL
AND SAFE PLACES FOR CONTACT BETWEEN PARENTS AND
THEIR CHILDREN IN CASES OF PARTNER CONFLICTS.

As an example of the infiltration of the so-called PAS ideology into family
policies, we have found the instrumentalisation of many Family Meeting Points
(FMPs) - a resource which this ideology has managed to define and manipulate
at its will. As a result of the training given to FMP staff by followers or disciples
of the so-called PAS current, many FMPs have become centres where victims
of gender-based violence are ignored, unprotected, and abused by being
forced to meet and converse with their aggressors.

APROME, the first association to open a FMP in Spain, was pioneer in
importing the vision of the theory of the so-called PAS, as announced in an
article published in 2002 in the journal, Revista de Psicopatologia Clinica,
Legal y Forense, in which it cites Gardner??3. In 2006, APROME published the
Guia de Intervencién en los Puntos de Encuentro de Castilla Le6n?** (Guide
to Intervention in the Family Meeting Points of Castilla Ledn), used today by
FMPs in other autonomous regions. The guide is clearly an instrument of
acceptance and application of the so-called PAS theory. The following is an
extract from the guide:

“There is one basic assumption: the so-called PAS is detrimental
to all the family, especially children. The rejection of a child toward
a parent must be curbed.” “(In PAS cases) Work with the rejected
parent on refocusing the reasons for the rejection: his son rejects
him because he loves him, not because he doesn'’t, but he can’t help
acting as he does.”

As of the late 1990s, and especially since 2004, Spain has witnessed an
unstoppable proliferation of FMPs. At the same time, we have seen a steady
increase in the number of testimonies that speak of varying degrees of lack
of protection and negligence suffered by these victim mothers and children
every day in many autonomous regions (Madrid, the Basque Country, the
Canary Islands, Aragon, Catalonia, Valencia, Murcia and Castilla y Leon, as

223 SACRISTAN, M.L., Programa Punto de Encuentro de APROME: una propuesta para facilitar las
relaciones familiares después de la separacion. Revista Psicopatologia Clinica, Legal y Forense, Vol.
2 N°3, 2002, pp. 125-135.

224 Regional Government of Castilla y Ledn, Department of the Family and Equal Opportunities
(2006): Guia de Intervencién en los Puntos de Encuentro de Castilla y Leén. Graficas Andrés Martin,
S.L. Valladolid.
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well as in communities and municipalities where the theory of the Parental
Alienation Syndrome is applied or interpreted). These Family Meeting Points
are managed with the tendentiousness marked by their interpretation of the
so-called PAS theory on the execution of child custody or visitation rights
which the courts entrust them with.

The view that the so-called PAS theory imprints in the staff, and in the
definition of the Family Meeting Points where the theory is established, turns the
staff into instruments of coercion and threat to victims of gender-based violence.

Mothers who have suffered abuse continue to be terrified by the threat
of FMP staff who share the PAS ideology or the justice system of losing the
custody of their children, should they consider that she is “obstructing” the
relationship between the father and the child under the so-called PAS.

On another front, the reports issued by FMP staff trained in the so-called
PAS and sent to the respective family court have become a weapon against
these mothers and children, and, in practice, covert psychological expert
opinion where the focus is placed on the mother and the children through the
filter of the so-called PAS theory. Because of these reports, many mothers
are losing or risk losing the custody of their children to the neglectful, abusive
or aggressive parent.

As we have found, from the perspective of the so-called PAS, the first
objective of the FMP — in practice, its only objective - is to make the children
and adolescents referred to these centres maintain a relationship with one
of the parents, normally the non-custodial parent. This is the philosophy that
the persons who manage these centres have been technically trained in,
which we will come back to later. Under the euphemism of “facilitating the
relationship between the minor and the parent” very often hides an atypical
method of forcing the child to “love” the violent, neglectful or alien parent.

Any other consideration or possibility is put behind the fundamental
objective: communication between father and child. It is therefore assumed
that, in most cases, this relationship is beneficial to the child, in spite of the
abuse inflicted by the father during and after the cohabitation relationship.
It is also assumed that the father is up to the job of exercising parenthood,
without any doubts.

Very often FMP personnel are not trained to detect the hidden dynamics of
gender-based violence, how it affects children or the neglect or abandonment
that children may have suffered during the visitation scheme. The ideology of
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the so-called PAS teaches that gender-based violence has practically nothing
to do with FMPs, that in these cases the FMP will only ensure the physically
protection of the woman - nothing else. The aggressiveness of the abuser
is often even justified and misinterpreted as “part of the separation conflict”,
overlooking the signs that point to the danger of the aggressor’s behaviour.

The FMPs are faced with an overwhelming majority of cases in which
varying degrees of gender-based violence is present. However, the theory
of the so-called PAS hides these figures by interpreting them as cases of
traumatic separation conflicts between equals. The managing entities of
these centres recognise that more than half of the cases come from violence
against women courts, although there is no reliable study confirming this
figure. The managing entity of the FMPs in Castilla y Ledén, APROME,
recognises that in more than 90% of the cases received up until November
2008 an order of protection had been decreed by a court??. If we also take
into account that between 80% and 85% of women victims of gender-based
violence do not report their aggressor, we can assume that the number of
mothers and children victims of this type of violence in FMPs is much greater.

FMP personnel who share the so-called PAS ideology have been and
continue to be trained to interpret this violence as an infrequent phenomenon
that only affects the mother. Accordingly, the children are simply treated
as victims of a separation conflict between equals, without comprehending
that such violence is evidence of inequality in the couple relationship and
of the subjection of the woman, which has a serious effect on the children
before and after the marriage separation, since the children are used by the
aggressor as a weapon against the mother and as an independent objective
and instrument in his violence.

On another front, FMP professionals appear not to be trained to detect
the dynamics of gender-based violence in the family setting, given that they
are incapable of adequately detecting the sequelae and symptoms in child
victims and the responsible behaviour of their mothers in trying to protect
their children.

FMP personnel are trained in seminars and courses??® to apply Gardner’s
Threat Therapy in cases diagnosed by them as afflicted by the PAS. Most
often FMP personnel employ coercive and intimidating language and, in many

225 Page visited on 17 November 2008. http://www.diariodeleon.es/noticias/noticia.asp?pkid=422253
226 State Seminars on Meeting Points and Family Violence. http://www.creuroja.org/general/jepevf/
inicisp.asp
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cases, use force to retain the children against their will to persuade them to
talk to the violent and/or neglectful or alien father, whilst the mother is forced
to accept this without complaints, resistance or reporting such pressure, under
the terrifying threat of losing the custody of her children, which would leave the
children unprotected from the aggressive parent.

But the fact is that the aggressor’s violence persists after the breakup of
the relationship and even increases during the visitation scheme. The reports
issued by the FMPs do not mention the complaints or accusations of child
abuse alleged by the mothers or the children, since, as these professionals
are taught, everything is to be interpreted, based on the parameters of the so-
called PAS, as part of the conflict between the parents and as a symptom of
the mother’s manipulation, thereby aggravating the mother’s and the children’s
lack of protection. This interpretation dissuades victims from reporting and,
therefore, from seeking protection from the local and state authorities.

Lastly, the Ombudsman of the Autonomous Region of Valencia, settling
complaint no. 083062 about a Family Meeting Point in Gandia, affirmed,
“‘what cannot be ignored is the use of the so-called Parental Alienation
Syndrome (PAS) by the professionals of the FMP in Gandia, a syndrome
referred to, in this specific case, in a document dated 22/09/2008 signed by
the co-ordinator of the centre”:

“On the so-called syndrome and its use by the personnel of the Family
Meeting Points we must manifest, on behalf of this institution, that we
cannot accept its use by the professionals who work in these public
service centres because, despite its dissemination and popularity,
the so-called PAS has not been recognised by any professional or
scientific association, and its inclusion in the two largest mental-
health diagnostic systems used throughout the world has been denied
- the DSM IV of the American Psychiatric Association and the ICD-10
of the World Health Organisation. The Ombudsman makes reference
to a statement made by the Spanish General Council of the Judiciary,
included in its guide to judicial procedure criteria which contains the
conclusions reached in a training course on “Evaluation of damage
to victims of gender-based violence”, and textually transcribes: “The
parental alienation syndrome is not a clinical category, in medicine or
psychology, it should therefore be understood as a description of a
situation characterised by a series of symptoms and conducts which
do not have a single cause”.
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“In cases where there are signs of relationship and rejection problems
of children toward the father, from a scientific point of view, the first
step is to ensure that violence is not present, and then the problem
must be addressed as an adaptation or relationship problem of the
child or the family setting, and not a disorder”.

The Ombudsman, José Cholbi Diego, considers that, in light of their
sensitive role, Family Meeting Points should have specialised and qualified
staff to assist each family individually, and makes the following observation,
“If we really want these centres to be a neutral and ideal where relationships
between children and their families are fostered”. “We must generate
sufficient trust to ensure that these centres do not become a place of even
more suffering and incomprehension for the users than they already are for
reasons of family conflicts”.

Thereafter, referring to gender-based violence, he said the following,
“Therefore, in some cases, such as this one, with a history of domestic
violence and even a restraining order in place, the children’s rejection of
the father could be due to that violence, they should therefore already be
considered victims and witnesses of that violence”.

“Therefore, considering that after a traumatic separation the rejection
toward the father may be due to many different causes, as emphasised by
the Spanish General Council of the Judiciary, we must conclude that the
(unscientific) so-called PAS “Diagnosis” may in no way be applied to explain
the rejection toward the non-custodial parent”.

The Ombudsman considers that the use of the so-called PAS “goes
against the spirit of the law against gender-based violence and especially
against the consideration and prudence that is required when evaluating
the emotional reactions of children, particularly when they have suffered the
experience of family violence, and fails to observe the Universal Declaration
on the Rights of the Child”.
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TO CONCLUDE:SUMMARY
AND RECOMMENDATIONS

A) GENERAL CONSIDERATION

The events have unfolded in such a way that the debate on the so-called
PAS has focused primarily on aspects of procedural dynamics, evading or
putting in second place the real heart of the matter, which is of a medical and,
consequently, scientific nature, even if the so-called PAS was introduced into
the legal and judicial system out of self-interest.

B) FROM A SCIENTIFIC POINT OF VIEW (MEDICAL-PSYCHIATRIC)

The exhaustive study carried outby Dr. Escudero and the psychologists,
Vaccaro and Naredo, on the complicated construct fabricated in its day
by Gardner, has revealed so many absurdities that this has even impeded
the healthy task of embarking on an analytical tour that would shed a little
light on the shadowy and intricate labyrinth that Gardner set his mind on
building in a manifestation of his unbelievable detachment from reality
and, therefore, from the human condition. It is a never-ending obstacle
course that, to put into some kind of order to be able to synthesise it,
ranges from disrespect for the most reliable and consolidated diagnoses
by those who like Piaget, M. Klein, Hanna Freud, Ainsworth, Winnicott,
Bowlby, Levobici, Ajuriaguerra, Diatkine, Anzieu, Erikson, Wigotski,
Spitz, Wallon, Malher, etc. — and we cut the list short here— have helped
us to establish the bulk of what we know about ourselves through the
mind of the child — an irreplaceable wealth of complex knowledge on
the human psyche in the framework of clinical research which Gardner
took the liberty of simplifying to unbecoming extremes with the murky
objective of introducing his unusual and extravagant diagnosis--, to the
dogmatic effects and inflexible irreversibility of the so-called PAS; the
mutation which the application of the “syndrome” went through when
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it became a so-called institutional PAS of opposing tendency, in short,
the inertia of an automatism emerged from practice, with a mechanism
able to sequentially connect the alleged “purity of the syndrome” to the
“perdurability of the diagnosis” to the “Threat Therapy”, as we will illustrate
below.

a) The existence of a purely theoretical and speculative syndrome is
established, founded on psychological mechanisms and rictuses
lacking scientific support in their meaning, based on which real
punitive measures (both for the custodial parent - generally the
mother - and the child in her custody) are justified, measures
disguised as a corrective treatment but which in fact have no
therapeutic efficacy, and establishing as a premise of the so-called
PAS the assumption that the non-custodial parent is rejected out of
mere animosity and for no justified reason, guided by the prejudice
of considering him, on principle, the ideal person to assume the
custody.

b) Having established the pathological nature of the rejection
toward the non-custodial parent, the custodial parent - generally
the mother - is marked by the shadow of the clinical diagnosis,
with its heavy toll on her subsequent legal action as a party in
court proceedings on account of the alleged damaging effect on
the wellbeing of the child, including on the always questionable
prospect of challenging the expert opinion.

¢) To understand the construct of the so-called PAS the key point is
the indissoluble link that is established between the affirmation
that the construct is a pure syndrome (a unidirectional cluster
of symptoms, and therefore univocal) and the “threat therapy”,
understood as the only corrective measure of the artifice,
constructed as the target of healing. The artifice consists of
the purely interpretative reasoning that the signs annotated in
the evaluation only have meaning in the light of children who
are turned against the non-custodial parent as a previously
designated target, followed by with total intellectual impunity, the
axiom that the indoctrination necessarily entails the pertinent
custody transfer through the therapeutic support of the threat. In
this manner, the trinomial of this mechanism remains established
with “logical” association: PURITY OF THE SYNDROME-
PERDURABILITY OF THE DIAGNOSIS-THREAT THERAPY
with the nature of an indestructible co-ordination framework.
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d) In the judicial process this trinomial takes on the consistency
and conclusiveness of a court decision, enabling the so-called
syndrome to deploy its full force and effect.

e) Although the androcentric values that invaded the legal system
have in recent years been reduced and almost eliminated, that
mentality continues to influence the opinion of the agents and, of
course, “gender beliefs” are fully installed in the diagnosis of the
so-called PAS, such a connection —like it or not—can in practice
turn the judicial decision into a dissuasive measure for victims
of gender violence in separation process where aggression is
present, leading the victims to turn down the option of reporting
the violence for fear of the accusation being interpreted as another
symptom of the so-called PAS. Circular dynamics in the full
meaning of term.

f) The operative force of the so-called PAS lies in that having placed
the “syndrome” label on the construct, the pathologic factor is
consequently made to reside in the child parent binomial as
alienated, giving rise to the justification for the custody transfer
as the only ideal therapy in the litigious family relationship.

This brief summary of the explanation given by Dr. Escudero leaves
the answers to the following questions up in air: What is the reason
for the survival of the so-called PAS in the judicial sphere, despite the
monumental antiscientific load that the so-called syndrome carries? What
forces, reasons or circumstances maintain the so-called PAS unscathed
despite the lack of scientific base to hold up the construct? The mere
“logical appearance” of its argument, the incentive for field professionals
to embark on new areas of specialisation; or perhaps, together with these
attractions, the pressure exercised by certain groups of people actively
interested in keeping the invention of the so-called PAS alive as an
effective means of combatting the establishment of equality between the
sexes which the women in our society are working towards.

May the shrewdness and empirical testing of each individual provide the
answers.

In the study conducted on the issues that concern psychiatry and
psychology, the following conclusions are reached:
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The “therapeutic” nature of the “Threat Therapy” is supported by its
creator explicitly on the strength of his authority and experience.

The framing of the so-called PAS in the legal system has far-reaching
repercussions in our country:

- The so-called PAS has no demonstrated capacity to distinguish
true from false abuse or maltreatment.

- The threat of a custody transfer in a possible so-called PAS
diagnosis, particularly in victims of gender-based violence, or
a joint custody application, has two objectives: dissuade the
woman from reporting suspicions or evidence of maltreatment
or abuse to her children out of fear of losing the custody and, in
the case of joint custody, continue to exercise control over the
woman’s personal life, as is happening in a majority of the few
cases where a joint custody arrangement has been agreed.

- The structure of the so-called PAS allows us to predict
psychological harm to adults and children, namely, the
permanent observation of the diagnosed child and parent does
away with the spontaneity of the bond. This is consistent with
the so-called PAS, which considers the bond “pathological’.
Children’s trust in adults, as the people who protect them, is
broken. In the mothers we interviewed, we saw the effects of
the defiance of logic in their state of mind, essentially as a result
of the effects of the differential diagnosis, which establishes
that everything that is said and done is considered a symptom
and a constant confirmation of the diagnosis.

Hermetic and exceedingly simplified, the so-called PAS claims to be
self-sufficient in diagnosing and treating. The official professionals who
consider themselves independent and objective issue their reports based
on the internal logic of the so-called PAS. The system even closes its
doors to ethics and, thus, the way in which the therapeutic measures
derived from the so-called PAS are applied in our country, as they were
in Gardner’s country of origin, without any prior scientific support, is a
bioethically inadmissible exception. The Declaration approved by the
General Assembly of the World Psychiatric Association (WPA) held in
Madrid on 25 August 1996, affirmed, «Research that is not conducted in
accordance with the canons of science and that is not scientifically valid
is unethical. Research activities should be approved by an appropriately
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constituted ethics committee. Psychiatrists should follow national and
international rules for the conduct of research (...) ».

Lastly, this work does not answer an initial question. If the absence of
empirical support could have put an end to the debate on whether or not
the so-called PAS is valid (or at least stopped the use of the measures
until support was provided), why has it survived and with it — something
unthinkable in clinical practice- its use as a therapy? Perhaps part of the
answer is that the so-called PAS seems to be based on “logical” (so-
called) evidence. There are pressure groups set up to force the inclusion
of the so-called PAS, not from science, in the future classification manual
of mental disorders DSM-V, with the aim of gaining credibility in the courts.
Probably, the opening of new avenues for professional development is
also an incentive.

C) FROM A LEGAL-JUDICIAL POINT OF VIEW

Just as the Achilles heel of the so-called PAS is, from a medical point of
view, the absence of an aetiology of the syndrome sought to be described,
the judge, in the exercise of his or her jurisdictional function, is faced with the
problem of ruling in favour or against child custody applications on the basis
of a technical opinion of a clinical symptomatology not accepted by official
science.

On another front, the professional who issues an opinion on his or her
subject of expertise lacks authority to establish the so-called diagnosis. Not
even as followers of a “doctrine” in the making would these professionals
have authority to invest their current practices in the courts with science,
not until the protocols they apply are approved by the Organisations or
Centres legally recognised to do so??.

In the meantime, the deponent in the court of law, even if acting in
the capacity of a medical expert, diagnosing a syndrome that remains

227 Note: The organisation with universal competence to “shape the research agenda and stimulate
the generation, translation and dissemination of valuable knowledge”, and “set norms and standards,
and promote and monitor their implementation” is the WORLD HEALTH ORGANISATION (WHO
— Eleventh General Program of Work “Engaging for Health”, for the period 2006-2015); the ICD-10
(International Statistical Classification of Diseases and Related Health Problems), in its V Category
which refers to “Mental and behavioural problems” (FO0-F99), does not address morbidity in judicial
litigation at all, and the DSM-IV (Diagnostic and Statistical Manual of Mental Disorders) of the American
Psychiatric Association has so far not included in the list of studies on behavioural pathologies any
section that refers to the behaviour of litigants in family breakup processes (which is precisely what the
advocates of the PAS have been seeking, so far without success).
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excluded from the legally accepted standards, shall be responsible for
executing a practice that violates the norms established by the competent
authority to provide leadership on global health matters, and for abusing
the process of the court.

Neither the judge should hide, to justify his or her reasons for accepting
the “diagnosis”, behind the scientific authority of the expert who informs
based on his or her own personal opinion of a syndrome whose symptoms
lack scientific recognition, nor should the respective expert evade his or
her responsibility with the justification that the judge approved the idea,
after failing to make a critical analysis of the “syndrome” based on the
knowledge accepted as such by medical science, an indispensable
requirement for legitimate medical practice.

The expert must draw a similarity between the factual symptoms that
he describes and the characteristics assigned to the pattern recognised by
official science, because that certification is the key data in the exercise of
his or her expertise.

There can be no medical diagnosis without approved morbidity, and
without the expert’s diagnosis the judge will not receive the aid of the
specialised knowledge which justifies the concept of “expert evidence”.

All of which, as a conclusion of the aspects developed by the exponents
of the legal section of this report, transfers the current discussion on the
judicial application of the so-called PAS mainly to the field of civil but also
criminal law.

D) FROM A PSYCHOSOCIAL POINT OF VIEW

Having highlighted the impact of the so-called PAS on the spheres of
civil and criminal law - the characteristics of gender-based violence in the
systematics of modern law - it seems obvious that information on the so-called
PAS should be supplied as broadly as possible to those who come across it
in the exercise of their judicial functions. It concerns an area of interpersonal
relationships that, because of its recent discovery in the development of the
psychosocial disciplines, has been absent from the specific training given
to future administrators of justice. However, it should be introduced into the
curricular programmes, not as a speciality different or alien to law, but in the
same way that complementary information on subjects like genetic engineering
or environment conservation is introduced, which, unlike before, must now be
addressed by the judicial system in the pertinent court decisions.
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The same applies to complementary information supplied to all other
professionals who are to intervene directly or indirectly in the investigation
and settlement of accusations or are involved in the subject of gender-based
violence

The social conflict sparked by the so-called PAS calls for an immediate
explanation of the technical inaccuracy and lack of scientific support on which
the construct is based, in order to ensure that the dysfunctions caused by the
introduction of the construct into family proceedings are not interpreted by
public opinion as having the inexistent consent of the judicial authority

Quality education on gender-based violence should be obligatory to
all professionals directly or indirectly involved in investigating, processing
and resolving accusations of gender-based violence. This would prevent
the application or acceptance of the so-called PAS - a theory that keeps
victims of violence hidden.

E) SUMMARY OF THE PREVIOUS POINTS OF VIEW

The matrix of the theory —whatever the euphemistic denomination
adopted in lieu of Gardner’s original “parental alienation” and as is applied
in Spanish courts— consists of extracting from the behaviour of litigant
mothers with their children a series of concurrent manifestations on which
the so-called “syndrome” is built, based on psychologically evaluating as
behavioural disorders such events as the mother’s alleged objective to
turn her children against the father, prevent them from communicating with
him, etc. Having “diagnosed” that behaviour as “alienation syndrome”, the
next step is to subject the “alienating” mother to the respective therapeutic
treatment with such corrective devices as the withdrawal of the custody of
her children, whilst subjecting them to instructive indoctrination, including
fines and other coercive measures under the formula of the so-called
“threat therapy”.

The methodological dynamics proceeds: having established the
theory of disturbed conduct, the mothers are treated in the family courts as
affected by a morbid syndrome (“syndrome” = concurrence of expressive
signs or symptoms of a defined disease), in a kind of subjugation to a
Jjudicial order of therapeutic treatment; a syndrome which no medical
or psychiatric authority has endorsed outside Gardner’s imagination,
because, after establishing the symptomology (the syndrome), Gardner
was unable to determine the defined disease to which it corresponded

487



(whatis “diagnosed” is not the symptoms or the signs, these are described,
what is diagnosed is the disease that causes them).

The hypothesis behind the alleged syndrome of the so-called PAS
corresponds to health professionals.

Its application turns its suppositions and predictions into highly
dangerous weapons for the development of the child’s personality.

Once the diagnosis of the so-called PAS is made by the respective
professionals, its essence can be incorporated into court decisions, both
civil and criminal, despite lacking scientific validity.

For this reason, all the professionals that may possibly intervene in
these cases should be sufficiently trained to know and detect the cons-

truct of the so-called PAS and prevent its propagation.
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RECOMMENDATIONS

For this purpose, and as suggestions, our recommendations are aimed at
the following areas and aspects:

First: To the Ministry and Justice and the Autonomous Regions
with transferred powers, we recommend designing a standard training
programme in line with this report aimed at forensic doctors, psychosocial
teams and Integral Forensic Evaluation Units which provide immediately aid
to jurisdictional bodies in the identification of the so-called PAS and its true
meaning.

Second: To the Spanish General Bar Association, we recommend that
it ensures that the training received by every one of its members includes
the tools to enable them to know and detect these constructions and their
meaning in line with this report.

Third: To the institutions that finance training activities aimed at Spanish
Bar Associations, we recommend that they exercise control over the content
of the training activities to members in line with this report.

Fourth: We make the same recommendation to associations of
psychologists, doctors and social workers.

Fifth: The same recommendations on knowledge and training in the so-
called PAS go to Legal Medicine Institutes and Integral Forensic Evaluation
Units.

Sixth: To agencies authorised to prepare and review the lists of topics to
study before sitting public administration entry exams for professionals who
in the future will be intervening in these cases, our recommendation is that
they ensure the most comprehensive training on the construct of the so-
called PAS in line with this report.
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ANNEX TO CHAPTER 2

STATEMENT FROM
THE SPANISH
ASSOCIATION OF
NEUROPSYCHIATRY
ON THE SO-CALLED
PARENTAL ALIENATION
SYNDROME






THE SPANISHASSOCIATION OF NEUROPSYCHIATRY MAKES
THE FOLLOWING DECLARATION AGAINST THE CLINICAL AND
LEGAL USE OF THE SO-CALLED PARENTAL ALIENATION
SYNDROME?

It is a well-known fact that litigation for the custody of children after
separation or divorce is increasingly frequent and complex. These litigation
situations for power in the relationship through the custody of the child place
the child in a conflict of loyalty that can culminate, if not properly addressed,
in situations that undermine the mental health of the child.

Itis in these cases where co-ordinated work by mental-health and justice
professionals, based on common criteria, is more necessary and urgent.

The essence of the so-called parental alienation syndrome, according
to the author who invented it and gave it the status of “medical” syndrome
(Gardner, 1985), refers to the “programming” or “brainwashing” of the child
by one parent, with the aim of “denigrating” and “vilifying” the other parent
(combined with fabrications “constructed” by the child) in order to justify the
child’s reluctance to hold a relationship with the parent described as alienated.

In the last few years, like in other neighbouring countries, Spain has
seen an infiltration into court decisions, under the alleged scientific rubric of
Paso arguments for custody transfers or other legal actions with far-reaching
repercussion son the child and the family; albeit such arguments are not
accepted by a large majority of mental-health professionals.

We believe that the reason behind the success of the Pain the judicial
sphere is the simple (and simplistic) answer that it provides to a serious
problem that concerns and saturates family courts, offering pseudo-scientific
arguments (Escudero, Aguilar and de la Cruz, 2008 a, b) to the lawyers
of parents litigating for the custody of their children. This argument may
explain why the PAS has been accepted without questions, despite its lack
of scientific rigour.

The current risk of this “construction of reality” also finding its way into the
international diagnostic systems, such as the DSM V, has prompted many

228And other terms under which the same contents and practical orientations of PAS are reproduced:
“The use of the so-called “Parental Alienation Syndrome” (hereinafter PAS) or of an alternative
denomination with the same potential, to explain and attempt to solve relationship problems between
father and children after a situation of matrimonial crisis — one of the reactions referred to — is an
increasingly common and worrying reality” 2008 Guide to Judicial Action against Violence of the
Spanish General Council of the Judiciary.
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associations and professionals from different countries to raise their voices
against this supposed syndrome.

IN THE OPINION OF THE SPANISH ASSOCIATION
OF NEUROPSYCHIATRY

The pillars on which the “sandcastle” of the PAS is built are the
descriptions made by R. Gardner in 1985 based on his own personal opinions
and self-citations. In one of his articles, considered “seminal”, of 16 bibliographic
references, 15 are self-citations of works by Gardner himself (2004).

The PAS is a dangerous attempt to medicalise what is in fact a
power struggle for the custody of a child. With this aim in mind, the complex
dynamics of family interaction are explained as the “programming” of the
child by the so-called “alienating” parent, for the purpose of denigrating the
“alienated” parent. It entails the abusive use of “psychiatry and psychology”
so as to evade the role also played in the conflict by the spouse considered
the “victim” of the “alienator”. The PAS also rejects other explanations, such
as that the child’s conduct may be an expected or justified reaction after a
parental separation, which in a majority of cases where family violence is not
present, the child will overcome in due time.

The descriptions of the PAS are unquestionably gender biased. A
majority of the “alienating” spouses are, in Gardner’s opinion, “women who
hate men”. Any attempt by these women to rebel against the idea of losing
the custody of their children is taken as fresh proof of the alienation and the
programming that they are subjecting their children to. On another front,
any attempt by these children to protest is interpreted, under the diagnostics
criteria invented by Gardner, as new symptoms of the child’s programming.
Even therapists who argue against the PAS are also, according to Gardner,
subjects vulnerable to programming, who, in the words of Gardner (1999)
become part of a “folie a trois”. In other words, as opposed to any scientific
theory, the PAS is built in such a way that it can never be refuted, because
any attempt to do so backfires and makes it more credible.

On the basis of the PAS, the child’s (and the mother’s) protests or
accusations of maltreatment or abuse are ignored. Although Gardner
specified that the PAS diagnosis was not applicable in cases of abuse, the
danger of leaving a child, whose complaints are discredited and ignored
because they are believed to be a product of programming, in the hands of
an abusive parent is very high. On top of this, the efforts by the other parent
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to protect the child are interpreted as lies and new attempts to “program”, and
the child is left in the hands of a potential abuser, isolating the child from his
or her only source of protection.

In an exhaustive study of 530 court decisions, the Spanish General
Council of the Judiciary (CGPJ) has shown that, of all 530 court decisions,
only one — where the woman herself denied the veracity of her first testimony
— could be classified as a false accusation. According to the same body, the
study (2009) confirms that the alleged false accusations of gender-based
violence are a “myth” (13 October 2009).

The “therapy” suggested by Gardner to put an end to this supposed
“programming”, which he coined “threat therapy”, leaves no way out for
the child victim of abuse to escape from the dreadful situation. The threats
of imprisonment or losing visitation rights, aimed at the parent (normally the
mother) whom the child feels closest to, leave the child with no other choice
but to accept a relationship with the litigant parent.

IN VIEW OF THE ABOVE, THE SPANISH ASSOCIATION
OF NEUROPSYCHIATRYCONCLUDES

That the PAS, as invented by Gardner, has no scientific base and its
application by the courts of justice entails serious risks.

THE SPANISH ASSOCIATION OF NEUROPSYCHIATRY
RECOMMENDS

The complex, often violent or, to say the least, highly conflictive family
dynamics that lead to litigation for the custody of a child, must be individually
examined, on a case-by-case basis.

Mental-health professionals cannot assume the role of judging the veracity
or falseness of a case, which is for the courts to decide. At the same time,
the technical teams attached to the courts or, when called, mental health
professionals, should not employ constructs such as those contained in the
PAS (whether under this or any other rubric)because of their rhetorical and
unscientific conceptual origin, therefore with enormous potential to cause
harm to children and adults - who are deprived of all means of defending
themselves (given that once “diagnosed”, any attempt to defend themselves
is interpreted as self-confirmation of the assigned diagnosis).
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The arguments that mental-health professionals like us provide to justice
professionals must be based on scientifically contrasted literature, and not
mere repetitions of simplistic recipes taken from one case and extrapolated
to another.

Dissemination in mental-health and justice professional circles of
information on how the construction of this supposed syndrome came about,
the serious consequences of its application and the recommendations for
co-ordinated work in the professionals fields of mental-health and justice.

Given the tradition of the Spanish Association of Neuropsychiatry and
its human capital of professionals, and aware of the risk of pseudo-scientific
concepts, such as the one addressed here, proliferating in response to
different interests alien to mental health, we recommend and offer our
capacity to set up a task force with the objective of examining the subject in
depth from a professional point of view.

25 March 2010
The Board of Directors of the Spanish Association of Neuropsychiatry
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e National Observatory on Violence against Women debated and approved

this Third Annual Report in meetings held on 9 June and 13 July 2010, in
compliance with article 30 of Organic Law 1/2004 of 28 December, on
Comprehensive Protection Measures against Gender-based Violence.

The Report consists of a Statistical Annual Report on Gender-based Violence
prepared by the General Sub-directorate for the Prevention and Information
Management of Gender-based Violence (Government Office on Gender-based
Violence) and of a second chapter dedicated to the Report by the Research
Task Force on the so-called Parental Alienation Syndrome, which includes a
declaration by the Spanish Association of Neuropsychiatry on this alleged
syndrome.
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they reconstruct my broken joys;
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the august calm of better days.

Guillermo Valencia

Wwww.mspsi.es






