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Preamble

As the Council of Europe Convention on Action against Trafficking in Human Beings (“the
Convention”) and the monitoring mechanism to evaluate its implementation are relatively new, it is
appropriate to set out their salient features at the beginning of the first report to each Party to the
Convention.

The Convention was adopted by the Committee of Ministers of the Council of Europe on 3 May
2005, following a series of other initiatives by the Council of Europe in the field of combating trafficking
in human beings. The Convention entered into force on 1 February 2008. It is a legally binding
instrument which builds on already existing international instruments. At the same time, the
Convention goes beyond the minimum standards agreed upon in other international instruments and
aims at strengthening the protection afforded by them.

The main added value of the Convention is its human rights perspective and focus on victim
protection. The Convention clearly defines trafficking as being first and foremost a violation of human
rights and an offence to the dignity and integrity of the human being; greater protection is therefore
needed for all of its victims. The Convention also has a comprehensive scope of application,
encompassing all forms of trafficking (whether national or transnational, linked or not linked to
organised crime) and taking in all persons who are victims of trafficking (women, men or children). The
forms of exploitation covered by the Convention are, at a minimum, sexual exploitation, forced labour
or services, slavery or practices similar to slavery, servitude and the removal of organs.

As trafficking in human beings is a world-wide phenomenon, one of the express purposes of
the Convention is to promote international co-operation in the efforts to combat trafficking. In this
context, it is noteworthy that the Convention is not restricted to Council of Europe member states; non-
member states and the European Union also have the possibility of becoming Parties.

To be effective, and given the nature of the phenomenon, a strategy for combating trafficking in
human beings must adopt a co-ordinated and multidisciplinary approach, incorporating prevention,
protection of victims’ rights and prosecution of traffickers. The Convention contains various provisions
in each of these three areas, placing obligations on States to take appropriate measures, in
partnership with civil society and in co-operation with other States.

The measures provided for by the Convention in the area of prevention include awareness-
raising for persons vulnerable to trafficking; economic and social initiatives to tackle the underlying
causes of trafficking; actions aimed at discouraging demand; and putting in place border control
measures to prevent and detect trafficking in human beings.

The Convention also provides for a series of measures to protect and promote the rights of
victims. Victims of trafficking must be identified and recognised as such in order to avoid police and
public authorities treating them as “irregular migrants” or criminals. Victims should be granted physical
and psychological assistance and support for their reintegration into society. Further, by virtue of the
Convention, victims are entitled to a minimum of 30 days to recover and escape from the influence of
the traffickers and to take a decision about their possible co-operation with the authorities. A
renewable residence permit should be granted if their personal situation so requires and/or if their
continued presence is needed in order to co-operate in a criminal investigation. In addition, the
Convention establishes the right of victims to receive compensation and provides for measures for
their repatriation and return with due regard to the rights, safety and dignity of the victims.

In the area of substantive and procedural criminal law, the Convention places on Parties a
series of obligations aimed at enabling the effective prosecution of traffickers and ensuring that they
are punished in a proportionate and dissuasive manner. Particular attention is paid to the issue of
victim and witness protection during investigation and court proceedings. Parties should also provide
for the possibility of not imposing penalties on victims for their involvement in unlawful activities.
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Another important added value of the Convention is the monitoring system set up to supervise
the implementation of the obligations contained in it, which consists of two pillars: the Group of Experts
on Action against Trafficking in Human Beings (GRETA) and the Committee of the Parties.

GRETA is composed of fifteen independent and impartial experts chosen for their recognised
competence in the fields of human rights, assistance and protection of victims, and action against
trafficking in human beings, or because of their professional experience in the areas covered by the
Convention. The task of GRETA is to evaluate the implementation of the Convention by the Parties,
following a procedure divided into rounds. At the beginning of each round, GRETA defines
autonomously the provisions to be monitored and determines the most appropriate means to carry out
the evaluation, being guided by the Rules of procedure for evaluating implementation of the
Convention adopted at GRETA’'s 2nd meeting (16-19 June 2009). GRETA has decided that the
duration of the first evaluation round shall be four years starting at the beginning of 2010 and finishing
at the end of 2013.

In carrying out its monitoring work, GRETA has the right to avalil itself of a variety of means for
collecting information. As a first step, GRETA sends a detailed questionnaire to the authorities of the
Party undergoing evaluation. It may also make additional requests for information. By virtue of the
Convention, Parties are obliged to co-operate with GRETA in providing the requested information.
Another important source of information is civil society and, indeed, GRETA maintains contacts with
non-governmental organisations which can provide relevant information. In addition, GRETA may
decide to carry out a visit to the country concerned in order to collect additional information or to
evaluate the practical implementation of the adopted measures. This visit allows for direct meetings
with the relevant bodies (governmental and non-governmental) and is also an occasion for GRETA to
visit facilities where protection and assistance are provided to victims of trafficking and other related
structures. Furthermore, GRETA may decide to organise hearings with various actors in the field of
action against trafficking in human beings.

GRETA'’s evaluation reports are thus the result of information gathered from a variety of
sources. They contain an analysis of the situation in each Party regarding action taken to combat
trafficking in human beings and suggestions concerning the way in which the country may strengthen
the implementation of the Convention and deal with any problems identified. In its assessment,
GRETA is not bound by the case law of judicial and quasi-judicial bodies acting in the same field, but
may use them as a point of departure or reference. The reports are drawn up in a co-operative spirit
and are intended to assist States in their efforts; they can offer support for the changes on which the
national authorities have already embarked, and lend legitimacy to the direction of national policies.
Because of its multidisciplinary and multinational composition, and as a consequence of its
independent approach, GRETA provides a professional and impartial international voice in this
process.

As regards the procedure for the preparation of reports, GRETA examines a draft report on
each Party in plenary session. The report is sent to the relevant government for comments, which are
taken into account by GRETA when establishing its final report. This final report is adopted by GRETA
in a plenary session and transmitted to the Party concerned, which is invited to submit any final
comments. At the expiry of the time-limit of one month for the Party to make comments, the report and
conclusions by GRETA, together with eventual comments made by the national authorities, are made
public and sent to the Committee of the Parties. In the context of the first evaluation round, this
completes GRETA'’s task in respect of the Party concerned, but it is only the first stage in an on-going
dialogue between GRETA and the authorities.

The second pillar of the monitoring mechanism, the Committee of the Parties, is composed of
the representatives in the Committee of Ministers of the Parties to the Convention and of
representatives of Parties non-members of the Council of Europe. On the basis of GRETA'’s reports,
the Committee of the Parties may adopt recommendations addressed to a Party concerning the
measures to be taken to implement GRETA’s conclusions.
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Executive summary

The Spanish authorities have taken a number of steps to prevent and combat trafficking in
human beings in recent years. Trafficking in human beings was criminalised in 2010. A Framework
Protocol for the Protection of Victims of Trafficking was adopted in October 2011 with a view to
improving the fight against THB, from identification to assistance and protection. A national action plan
to combat trafficking in human beings for the purpose of sexual exploitation was adopted in 2008.

However, Spain’s anti-trafficking action has been characterised by a focus on combating the
trafficking of foreign women for the purpose of sexual exploitation. Whilst recognising the need to
maintain efforts to combat this type of trafficking, GRETA stresses that more must be done to address
trafficking for the purpose of all types of exploitation, including by adopting a comprehensive action
plan also covering trafficking for the purpose of labour exploitation.

Furthermore, whilst a step forward, the above-mentioned framework protocol still needs to fully
translate into practice by increasing the level of co-ordination between public agencies at State and
regional levels (in particular the national and regional police forces) as well as co-operation between
the competent authorities and civil society, including through the effective involvement of the latter in
the evaluation of anti-trafficking legislation and policies to be undertaken as part of the framework
protocol.

Concerning the prevention of human trafficking, a number of initiatives have been taken in
order to raise awareness of THB for sexual exploitation. However, GRETA stresses the need for
awareness activities to also address other types of exploitation, in particular labour exploitation in high
risk sectors of the economy (seasonal agriculture, textile industry, domestic work, construction,
hotel/catering sector, etc.), as well as child trafficking and THB of Spanish nationals. Efforts should
also be deployed to discourage demand of services of victims of trafficking for the purpose of all types
of exploitation.

As regards identification of victims of trafficking, GRETA notes that the role of NGOs is limited
to reporting possible cases of THB to the police, offering legal advice and submitting information for
consideration for the identification decision. Therefore, it recommends the formal involvement of
frontline actors, including NGOs, in the identification process. Moreover, the detection and
identification of victims of THB for the purpose of labour exploitation is still insufficient. According to
GRETA, a proactive approach needs to be adopted to improve identification of victims of labour
exploitation which implies increasing the involvement of other professionals than the police, such as
labour inspectors. Furthermore, a specific referral mechanism should be set up for child victims of
trafficking to take into account their special needs, involving child specialists, specialised police
officers and prosecutors.

Concerning assistance to victims, GRETA welcomes the range of assistance services available
to women victims of trafficking for the purpose of sexual exploitation, but stresses the need to provide
adequate assistance to other victims of trafficking, such as men victims of sexual exploitation or
women and men victims of trafficking for the purpose of labour exploitation. GRETA also emphasises
the need for adequate assistance to be provided to all child victims of trafficking irrespective of the
type of exploitation.
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Spanish law provides for a recovery and reflection period of at least 30 days. GRETA notes
that possible victims of trafficking are in contact with the police from the beginning of the identification
process and that the request for a recovery and reflection period is submitted by the police. GRETA is
concerned that the required contact with the police investigating the crime results in the low number of
victims who benefit from it. GRETA stresses that a recovery and reflection period must be granted not
only to identified victims of trafficking but also when there are reasonable grounds to believe that the
person concerned is a victim of trafficking. GRETA finds that all possible victims should be
systematically informed of the possibility of benefitting from a recovery and reflection period, and that
clear criteria need to be established to decide on its duration.

As regards residence permits, GRETA welcomes the possibility for victims of trafficking to be
granted a temporary residence permit on the basis not only of their co-operation with the authorities
but also of their personal situation. However, it notes that very few residence permits have been
granted owing to the personal situation of the victim and that the criteria for granting them lack clarity.
More generally, GRETA underlines that more needs to be done to ensure that victims of trafficking can
take full advantage of the right to be granted a temporary residence permit.

GRETA deems that access to compensation by victims of trafficking needs to be improved,
including through better information in a language understood by the victims and access to the state
fund for victims of serious crime. In addition, further efforts must be made to ensure that perpetrators
pay compensation by improving the identification, seizure and confiscation of criminal assets.

Furthermore, GRETA stresses that forced removals of possible victims of trafficking should be
avoided. The shortcomings of identification of victims at the borders and in reception centres for
irregular migrants, as well as the lack of access to asylum procedures for victims of trafficking can
result in possible victims being deported or repatriated for irregular stay without having been duly
identified as victims of trafficking. Steps should also be taken to develop co-operation with countries of
origin to ensure a proper risk assessment, a safe return and an effective reintegration of victims of
trafficking.

GRETA notes with interest the inclusion of a non-punishment clause in the criminal code and
instructions to prosecutors regarding it. However, further needs to be done to ensure and keep under
review its effective application in the way of training of members of law enforcement agencies,
prosecutors and judges.

In order to ensure co-operation from victims of trafficking during criminal proceedings, GRETA
underlines the need to protect them effectively during investigations, trials and beyond. To this end,
GRETA calls on the authorities to review the current system to improve the protection of adult and
child victims of trafficking.
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l. Introduction

1. Spain deposited the instrument of ratification of the Council of Europe Convention on Action
against Trafficking in Human Beings (“the Convention”) on 2 April 2009.* The Convention entered into
force for Spain on 1 August 2009.?

2. As established in Article 36(1) of the Convention, the Group of Experts on Action against
Trafficking in Human Beings (GRETA) monitors the implementation of the Convention by the Parties.
GRETA does so in conformity with the procedure laid down in Article 38 of the Convention and the
Rules on the evaluation procedure of the implementation of the Council of Europe Convention on
Action against Trafficking in Human Beings by the Parties. For the first evaluation round (2010-2013),
GRETA drew up a monitoring timetable according to which the Parties to the Convention were divided
into groups, Spain being in the third group of 10 Parties to be evaluated.

3. In accordance with Article 38 of the Convention, GRETA proceeded with the examination of the
measures taken by Spain to implement the provisions set out in the Convention. The “Questionnaire
for the evaluation of the implementation of the Council of Europe Convention on Action against
Trafficking in Human Beings by the Parties — first evaluation round” was sent to Spain on
31 January 2012. The deadline for replying to the questionnaire was 1 June 2012. Spain submitted its
reply on 31 May 2012.

4, In preparation of the present report, GRETA used the reply to the questionnaire by Spain, other
information collected by GRETA, and information received from civil society. In addition, an evaluation
visit to Spain took place from 15 to 19 October 2012, carried out by the following delegation:

- Mr Helmut Sax, member of GRETA;
- Ms Diana Tudorache, member of GRETA,;

- Ms Carolina Lasén Diaz, administrator at the Secretariat of the Convention on Action
against Trafficking in Human Beings;

- Mr Gerald Dunn, administrator at the Secretariat of the Convention on Action against
Trafficking in Human Beings.

5. During the visit, the GRETA delegation held meetings with officials from relevant Ministries and
public agencies, the General Prosecutor’'s Office and the General Council for the Judiciary. Further,
the GRETA delegation met representatives of the Autonomous Communities of Andalusia, Catalonia
and Madrid, as well as prosecutors in these regions. Consultations were also held with Spain’s
Ombudsperson and Catalonia’s Ombudsperson. These meetings (see Appendix Il) took place in a
spirit of close co-operation.

6. The GRETA delegation held separate meetings with representatives of non-governmental
organisations (NGOs) and other members of civil society, as well as with relevant international
organisations present in Spain (see Appendix Il). GRETA is grateful for the information provided by
them.

7. Further, in the context of the visit to Spain, the GRETA delegation visited two emergency
shelters for women victims of trafficking, in Madrid and Barcelona, which are run by NGOs.

! Spain submitted a Declaration at the time of ratification, on the status of Gibraltar, which states that the international

relations of Gibraltar come under the responsibility of the UK and that the authorities of Gibraltar have a local character and
exercise exclusively internal competences attributed by the UK in its capacity as sovereign State on which Gibraltar depends.
The Convention as such entered into force on 1 February 2008, following its 10th ratification.
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8. GRETA is grateful for the assistance provided by the contact person appointed by the Spanish
authorities, Mr Juan Armando Andrada-Vanderwilde Parada, Head of the Council of Europe and
OSCE Unit at the Ministry for Foreign Affairs and Co-operation. GRETA would also like to extend its
gratitude to Ms Miriam Benterrak Ayensa, Technical Adviser at the Government’s Delegation against
Gender-based Violence, for her invaluable assistance during the evaluation visit.

9. The draft version of this report was adopted by GRETA at its 16th meeting (11-15 March 2013)
and was submitted to the Spanish authorities for comments on 11 April 2013. The authorities’
comments were received on 11, 17 and 18 June 2013 and were taken into account by GRETA when
drawing up the final evaluation report, which was adopted at GRETA’s 17th meeting (1-5 July 2013).
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II.  National framework in the field of action against trafficking
in human beings in Spain

1. Overview of the current situation in the area of trafficking in human
beings in Spain

10. Spain is mainly a country of destination and transit for victims of trafficking in human beings
(THB). According to the Spanish authorities, 443 victims of trafficking were identified in 2009, 1 605 in
2010 and 234 in 2011. All victims identified between 2009 and 2011 were subject to trafficking for the
purpose of sexual exploitation and most of them were women, originating principally from China,
Brazil, Paraguay, Nigeria, Romania and the Dominican Republic. A certain number of Spanish
nationals were identified as victims of trafficking (26 in 2009, 109 in 2010 and eight in 2011). The
number of identified child victims was low (four were identified in 2009, 13 in 2010 and seven in 2011).
According to statistics provided by the Prosecution Service for 2012, there were 406 identified victims
of trafficking for the purpose of sexual exploitation and 89 for labour exploitation and forced begging;
76% of the victims were women (primarily from Brazil, Paraguay and Romania) and 4.6% of the
female victims of trafficking for sexual exploitation were children.

11. It is noteworthy that the offence of THB, as defined in the Council of Europe Convention,
entered into force in December 2010, and therefore only the statistics for 2011 and 2012 correspond
to the Convention’s definition of THB. The figures provided by the Spanish authorities for 2009 and
2010 cover, in addition to cases of human trafficking, victims of related crimes such as forced
prostitution, sexual exploitation of children, and the smuggling of migrants (the latter offence being
linked with THB until December 2010, see paragraph 14). Another factor to bear in mind is that the
rules on the identification of victims of trafficking, regardless of the type of exploitation, were adopted
only in October 2011.

2. Overview of the legal and policy framework in the field of action
against trafficking in human beings

a. Legal framework

12. At the international level, in addition to the Council of Europe Convention on Action against
Trafficking in Human Beings, Spain is Party to the United Nations Convention against Transnational
Organised Crime and its Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially
Women and Children (both of which it ratified in 2002). Spain is also Party to the UN Convention on
the Rights of the Child and its Optional Protocol on the Sale of Children, Child Prostitution and Child
Pornography (ratified in 1990 and 2001, respectively), the Convention on the Elimination of All Forms
of Discrimination against Women (ratified in 1984), as well as conventions elaborated under the
International Labour Organisation (ILO).* Further, Spain is Party to a number of Council of Europe
conventions which are relevant to action against THB, including the Convention on the Protection of
Children4against Sexual Exploitation and Sexual Abuse and conventions on co-operation in criminal
matters.

3 Convention concerning Forced or Compulsory Labour (No.29), Convention concerning the Abolition of Forced

Labour (No.105) and Convention concerning the Prohibition and Immediate Action for the Elimination of the Worst Forms of
Child Labour (No.182).

4 In particular, the European Convention on Mutual Assistance in Criminal Matters and its Additional Protocol; the
European Convention on Extradition and its First and Second Additional Protocols; and the Convention on Laundering,
Search, Seizure and Confiscation of the Proceeds from Crime and on the Financing of Terrorism. In addition, Spain signed
the Council of Europe Convention on preventing and combating violence against women and domestic violence, in 2011.
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13. As a member of the European Union (EU), Spain is bound by Directive 2011/36/EU of the
European Parliament and of the Council of 5 April 2011 on preventing and combating trafficking in
human beings and protecting its victims, replacing Council Framework Decision 2002/629/JHA. Other
relevant EU legislation applicable in Spain are Directive 2004/81/EC of 29 April 2004 on the residence
permit issued to third-country nationals who are victims of trafficking in human beings or who have
been the subject of an action to facilitate illegal immigration, and who co-operate with the competent
authorities, Directive 2004/80/EC relating to compensation to crime victims and Directive 2012/29/EU
of the European Parliament and of the Council establishing minimum standards on the rights, support
and protection of victims of crime, replacing Council Framework Decision 2001/220/JHA of
15 March 2001 on the standing of victims in criminal proceedings.

14, The offence of THB was introduced in the Spanish Criminal Code (CC) by Organic
Law 5/2010 through the new Title VII bis on “Trafficking of Human Beings”. Article 177 bis of the CC
criminalising THB entered into force in December 2010 and the first judgments dealing with this
offence were handed down at the end of 2012 (see paragraph 264). Prior to the addition of
Article 177 bis, THB was often confused with the smuggling of migrants and clandestine immigration,
as the former Article 318 bis, paragraph 2, of the CC criminalised the smuggling of migrants for the
purpose of sexual exploitation. Certain provisions of the CC concerning labour rights violations were
also used to prosecute cases of human trafficking before Article 177 bis was introduced, for example
Article 312.2 of the CC (punishing the recruitment of workers® by offering them false jobs or
misleading working conditions and the employment of foreign nationals without work permits in
conditions that prejudice, reduce or remove their rights as established by law, collective agreement or
employment contract) and Article 313 of the CC (criminalising the enabling of migration of a person to
another country through fake contracts, job offers or other forms of deceit). The 2010 review of the
CC also added Chapter Il bis to Title VIII, on sexual abuse and assault on children, which extended
the scope of the crime of child pornography, introduced the crime of sexual cyber-harassment and
increased the penalties for these crimes to up to 15 years of imprisonment.

15. Other national legal instruments relevant for action against THB include:

- Organic Law 4/2000 on the Rights and Freedoms of Foreigners in Spain and their Social
Integration (hereinafter, the Law on Foreigners), which was amended in 2009 to introduce
Article 59 bis on victims of trafficking of human beings.

- Royal Decree 557/2011, which established a new regulation implementing the Law on
Foreigners (hereafter, Regulation on Foreigners).® Articles 140 to 146 of this regulation
concern the identification of victims of trafficking, the recovery and reflexion period, non-
punishment, temporary residence and work permits, and the assisted return of victims of
trafficking, and special rules on child victims of trafficking.

- Organic Law 1/1996 on the Legal Protection of Minors which establishes the rights of
children (defined as persons below 18 years of age) and applies to all children on Spanish
territory. The law regulates the protection of children, including through guardianship and
the provision of specialised assistance.

° As defined in Article 1 of the Statute of Workers' Rights. Domestic work has a special status (it was not included in

Spanish labour law until 1985) and is regulated by Royal Decrees 1620/2011 and 29/2012. These regulations seek to bring
the protection of domestic workers closer to that of other workers (in terms of wages, working hours, social security,
termination of contract, etc.) whilst taking into account the specificities of this sector (e.g. service within the family household
of the employer; trust as key feature of the work relationship).

While the regulation implementing Organic Law 4/2000 was being amended, the State Secretary for Security at the
Ministry of the Interior issued Instruction 1/2010 on the transitional application of Article 59 bis to victims of human trafficking.
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b. National Action Plans and Strategies

16. A National Action Plan to Combat Trafficking in Human Beings for Sexual Exploitation was
approved on 12 December 2008 by the Spanish Council of Ministers. It was initially intended to cover
the period 2009-2011, but its application was extended until the end of 2012. The plan included a total
of 62 measures in five areas: awareness-raising, prevention and investigation; education and training;
victim care and protection; legislative and procedural measures; and co-ordination and co-operation
measures.

17. The action plan set up an Inter-ministerial Monitoring Committee to monitor and evaluate its
implementation. This committee was composed of representatives of five ministries (Health, Social
Services and Equality; Justice; Interior; Foreign Affairs and Co-operation; and Employment and Social
Security). Three annual reports monitoring the implementation of the action plan were published,
covering the years 2009, 2010 and 2011.” According to the latest report, published in October 2012,
the Spanish government dedicated 6.2 million euros to the implementation of the action plan in 2011.
The Spanish authorities have informed GRETA that the 4th annual report concerning the
implementation of the action plan in 2012 should be approved in July 2013. In addition, a
comprehensive evaluation of the action plan will be carried out by the aforementioned committee,
which will provide the basis for a new policy instrument against human trafficking for the purpose of
sexual exploitation (expected to be adopted in late 2013).

18. The Government Delegation against Gender-based Violence, at the Ministry of Health, Social
Services and Equality (see paragraph 29), is in charge of co-ordinating the implementation of the
action plan.

19. A national plan to combat THB for the purpose of labour exploitation was drafted with the
participation of the trade unions, but was never adopted. The Spanish Ombudsperson (see
paragraph 37) has recommended that the Office of the Under-Secretary of State for Employment and
Social Security speeds up work to publish this plan.?

20. The National Strategy against Organised Crime for 2011-2014 includes THB as one of the
crimes to be combated as a priority. GRETA notes that this strategy maintains the confusion between
the smuggling of migrants and THB that existed prior to the review of the CC in 2010, as it links the
fight against illegal immigration with THB. A Co-ordination Committee against Organised Crime was
set up as part of the strategy to facilitate the exchange of information and evaluate measures. This
committee is chaired by the State Secretary on Security and includes representatives of the National
Police, the Civil Guard, the Director of the Centre for Intelligence against Organised Crime (CICO),
the Chief Prosecutors on Drugs and Corruption, and the Heads of the Judicial Police at the National
Police and the Civil Guard. GRETA notes that the Chief Prosecutors on Foreigners and Minors, who
deal with THB cases, are not members of this committee.

21. The Spanish authorities have informed GRETA that the National Police implements an
operational plan to combat human trafficking and that a police plan against human trafficking for the
purpose of sexual exploitation was launched in April 2013.

Available at: www.msssi.gob.es/ssi/violenciaGenero/tratadeMujeres/planintegral/home.htm

Special report “Human trafficking in Spain: invisible victims”, conclusions and recommendations available at:
www.defensordelpueblo.es/es/Documentacion/Publicaciones/monografico/Documentacion/Trata_Conclusiones y _Recomen
daciones_Ingles.pdf

Full report available at:

www.defensordelpueblo.es/en/Documentacion/Other/Documentos/Defensor _del Pueblo Human_Trafficking.pdf
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http://www.defensordelpueblo.es/en/Documentacion/Other/Documentos/Defensor_del_Pueblo_Human_Trafficking.pdf
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22. The Third Action Plan against the Sexual Exploitation of Children and Adolescents (2010-2013)
includes a chapter on THB for the purpose of sexual exploitation and refers to the Action Plan to
Combat THB for Sexual Exploitation, which had specific actions on child victims of trafficking. One of
the operational measures envisaged by this action plan is to provide specialised assistance to children
victims of trafficking for the purpose of sexual exploitation, which requires co-ordination between
relevant ministries and the authorities of the autonomous communities. The monitoring and evaluation
of the Third Action Plan is carried out by the Working Group on Child Abuse at the Observatory on
Children,® which publishes annual reports.

23. Reference should also be made to the First Human Rights Plan for 2009-2011, which was
adopted in December 2008. One of its objectives was to combat THB, including through closer
international co-operation. The Human Rights Plan addressed THB in the context of migration policies
and the fight against the smuggling of migrants. Further, it called for the adoption of an action plan to
combat THB, in particular of women and children, and the introduction of the crime of THB in the CC.
The evaluation of the First Human Rights Plan was published in November 2012'° and a new human
rights plan is expected to be adopted in 2013. The Centre for Political and Constitutional Studies (a
public body under the Ministry of the Presidency carrying out research on social sciences and law) and
the Constitutional Committee of the Chamber of Deputies participate in the drafting of the new plan.

C. National and regional protocols

24, Article 140 of the Regulation on Foreigners (see paragraph 15) refers to the need to adopt a
framework protocol for the protection of victims of trafficking, setting down the tasks of the competent
authorities, the basis for institutional co-ordination, and the role of non-governmental organisations
specialised in assisting victims of trafficking. The Framework Protocol for the Protection of Victims of
Trafficking was signed in October 2011. It establishes procedures for the detection, identification,
referral, support and protection of adult and child victims of trafficking, covering both EU nationals and
third-country nationals.

25. In October 2011, the Ministries of Justice, the Interior, Employment and Immigration, Health,
Social Services and Equality, together with the General Council for the Judiciary and the Prosecution
Service, signed an agreement for the implementation of the Framework Protocol for the Protection of
Victims of Trafficking. The agreement applies throughout Spain, irrespective of the adoption of
regional and local protocols which take account of the specificities of each autonomous community.**

9 The Observatory on Children was set up in 1999 and is a public body under the Ministry of Health, Social Services

and Equality. It aims to co-ordinate action for the protection of children among the central government, the autonomous
communltles municipalities and not-for-profit organisations active in the field of child protection.

Available (in Spanish only) at: www.abogacia.es/wp-content/uploads/2013/01/INFORME-DE-EVALUACION-DEL-
PLAN-DE-DDHH.pdf
1 Spain is divided into 17 autonomous communities and two autonomous cities in Northern Africa (Ceuta and Melilla).
Autonomous communities have competence, inter alia, over education, health and social services, while the central
government retains exclusive competence on international relations, immigration policy, criminal and labour legislation, etc.
Each autonomous community has a directly elected single-chamber legislative assembly, which elects the President of the
Autonomous Community and adopts legislation and the budget. Each autonomous community includes several provinces
(except for one-province regions such as Madrid).



http://www.abogacia.es/wp-content/uploads/2013/01/INFORME-DE-EVALUACION-DEL-PLAN-DE-DDHH.pdf
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26. The authorities of some autonomous communities have developed, or are in the process of
developing, regional protocols to protect victims of trafficking. A Regional Protocol on Institutional
Measures to Prevent, Investigate and Assist Women Victims of THB for the Purpose of Sexual
Exploitation in Galicia was signed in January 2010 by the President of the Autonomous Community
and the Head Prosecutor of Galicia.*® Another regional protocol has been developed in the Basque
Country. A third regional protocol for the protection of victims of trafficking is being finalised in
Catalonia and expected to be published in September 2013. In January 2010, the government of
Andalusia adopted the first Strategic Plan on Equality between Women and Men (2010-2013) which
includes measures to prevent sexual exploitation and assist women victims of sexual exploitation and
THB.

27. Pursuant to Article 190 of the Regulation on Foreigners, the General Secretariat for Migration
and Immigration of the Ministry of Employment and Social Security promotes the adoption of a
framework protocol on foreign unaccompanied minors. Such a framework protocol is being prepared
with the aim of co-ordinating the role of all relevant institutions and public bodies, from the moment the
unaccompanied minor is found until his/her identification, age determination and referral to the
institution for child protection.

28. Further, the Ministry of Foreign Affairs and Co-operation is planning the drafting of a national
protocol for the detection of victims of trafficking for the purpose of labour exploitation in foreign
diplomatic missions in Spain.

3. Overview of the institutional framework for action against
trafficking in human beings

a. The Government Delegation against Gender-based Violence

29. Spain’s anti-trafficking policy has for a long time focused on combating trafficking of women for
the purpose of sexual exploitation as a form of gender-based violence. The Government Delegation
against Gender-based Violence within the State Secretariat for Social Services (Ministry of Health,
Social Services and Equality) is responsible for promoting co-ordination at the central government
level on issues related to trafficking for the purpose of sexual exploitation, including the
implementation of the Action Plan to Combat THB for Sexual Exploitation. The Government
Delegation against Gender-based Violence (with a staff of 44) is also tasked with promoting co-
operation among the public institutions and administrations that are responsible for assisting and
protecting victims of trafficking.

b. Monitoring Committee

30. The inter-ministerial agreement for the implementation of the Framework Protocol for the
Protection of Victims of Trafficking (see paragraph 25) set up a Monitoring Committee for its follow-up,
which is also tasked with deciding on issues of interpretation or compliance. The Monitoring
Committee was established in June 2012 with representatives from the Ministries of Justice, the
Interior, Employment and Social Security, Health, Social Services and Equality (through the
Government Delegation), as well as the General Council for the Judiciary and the State Prosecution
Service. It meets at least twice a year. NGOs are not members of the Monitoring Committee. However,
it was agreed at the first meeting of the Monitoring Committee in June 2012 that in order to receive
information on the implementation of the framework protocol, representatives of organisations with
experience in assisting victims of trafficking could be invited. The Social Forum to Combat THB for
Sexual Exploitation (see paragraph 38) invited all the relevant organisations to its meeting of
28 February 2013, with the aim of including the issues raised by them on the agenda of the Monitoring
Committee and inviting specialised NGOs to its meetings.

12 Available (in Spanish only) at:

www.msssi.gob.es/ssi/violenciaGenero/tratadeMujeres/ProtocoloMarco/DOC/ProtocoloActuacionConjuntaGalicia.pdf
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C. Police and security forces

31. The National Police (Cuerpo Nacional de Policia) is the main police force in municipalities of
over 20 000 inhabitants and has competences in the area of asylum and immigration. The National
Police comprises central, provincial and local units. The Civil Guard (Guardia Civil) is responsible for
controlling the Spanish coastline, borders, ports and airports and, in that context, it controls irregular
migration. Both the National Police and the Civil Guard have Judicial Police units which assist judges,
courts and prosecutors in criminal investigations. The provincial Judicial Police brigades of the
National Police include Groups on Minors (GRUMES), tasked with protecting children victims of
physical and psychological abuse. Since 1995, the Civil Guard has had Teams for Women and Minors
(EMUMES) set up to protect and assist vulnerable persons such as women, children, the elderly and
the disabled, as well as to investigate crimes involving them as victims. The EMUMEs are part of the
Judicial Police Units in charge of the investigation of the THB-related crimes. The National Police and
the Civil Guard are trained to identify victims of trafficking and investigate THB-related crimes.

32. The National Police has set up Units against Immigration Networks and False Documents
(UCRIFs), which are in charge of investigating criminal activities related to THB, the people smuggling
and irregular immigration. A central unit within the Police Headquarters for Foreigners and Borders co-
ordinates 23 territorial UCRIF units throughout Spain. In provinces or municipalities with no UCRIF
unit, the above-mentioned tasks are performed by provincial or local police squads on foreigners. In
January 2013, a new internal structure of the National Police was set up, including a Central Brigade
against THB, under the Central UCRIF Unit, which means that combating THB continues to be linked
to action against people smuggling and irregular migration. The main tasks of the new brigade are “to
investigate and combat networks and criminal organisations involved in the smuggling of migrants,
illegal immigration, labour exploitation, exploitation of prostitution and THB”.*® In addition, the National
Police includes a Central Brigade against Organised Crime, a Brigade to Respond to Clandestine
Immigration (which includes THB) and a Central Brigade for the Investigation of Crimes against
Persons, which covers crimes against children. A register of unaccompanied foreign minors (MENAS)
is also run by the Directorate General of Police (see paragraph 36). The Spanish authorities have
informed GRETA that 103 officers have been posted in the new Central Brigade against Human
Trafficking which includes specialised groups on issues such as income-related investigations. The
central brigade co-ordinates the work of the different brigades with other national or international
police units and provides them with support and intelligence.

33. In September 2006, a national Centre for Intelligence against Organised Crime (CICO) was set
up under the Ministry of the Interior. It is staffed by officers from the National Police and the Civil
Guard and, if required, can draw on the regional police forces, the customs service and the armed
forces. CICO develops strategic intelligence to combat organised crime as well as operational co-
ordination criteria when more than one police force is involved in an investigation. It also collects data
and prepares annual reports on the situation of organised crime in Spain, including THB.

34. The Autonomous Communities of Catalonia and the Basque Country have their own police
forces (the Mossos d Esquadra and Ertzaintza, respectively), which are required to co-ordinate anti-
trafficking action with the National Police and the Civil Guard when third-country nationals are involved
(as immigration and border control are the exclusive competence of the central government). The
Catalonian police has a specialised central unit against THB, set up in 2007.

13 Order INT/28/2013, of 18 January 2013 on the structure and tasks of the central and peripheral services of the

Directorate General of Police (Official Journal no. 21, of 24 January 2013).
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d. Prosecution Service

35. The Prosecution Service has some 111 prosecutors specialised on issues involving
foreigners', including human trafficking, of whom 50 have a co-ordinating role when it comes to
human trafficking cases at the provincial level. In November 2011, the Prosecution Service published
Circular 5/2011 on criteria to harmonise action by prosecutors specialised on foreigners, which
provides a detailed analysis of the concepts included in Article 177 bis and related criminal law
provisions with a view to clarifying their application. These specialised prosecutors deal with all types
of human trafficking (both internal or transnational), regardless of the type of exploitation and the
nationality of the victim.

36. There are also prosecutors specialised on working with minors who play an important role in
the protection of unaccompanied children victims of trafficking. Article 35 of the Law on Foreigners
establishes that prosecutors lead the procedure to determine the age of undocumented foreign minors
found by the police. If they are considered children, the Prosecution Service directs them to the
relevant regional authorities for child protection. The Prosecution Service is tasked with co-ordinating
the register of unaccompanied foreign minors (MENAS) set up by the Directorate General of the Police
(pursuant to Article 215 of the Regulation on Foreigners). The MENAS register is part of the
ADEXTTRA information system which contains data on third-country nationals, such as visas,
residence permits, border control, expulsions, entry bans, asylum, etc. A framework agreement was
signed in December 2011 between the Prosecution Service and the State Secretariat for Security to
give public prosecutors access to the ADEXTTRA and MENAS systems. In 2012, the Prosecution
Service published Instruction 1/2012 on the co-ordination of the MENAS register, which includes rules
to ensure that co-ordination is carried out in an efficient way. In addition, prosecutors play an important
role in monitoring the care and protection of children placed under guardianship (see paragraph 183).

e. The Ombudsperson

37. The Spanish Ombudsperson (Defensor del Pueblo) is responsible for defending the
fundamental rights and civil liberties of citizens by monitoring the activities of public authorities. Any
citizen may request the intervention of the Ombudsperson in order to investigate alleged misconduct
by public authorities and/or their agents. The Office of the Ombudsperson can also intervene ex officio
in cases that come to their attention. The Ombudsperson submits an annual report to Parliament and
may submit reports on particularly serious or urgent matters. A thematic report entitled “Human
Trafficking in Spain: Invisible victims”*® was published by the Ombudsperson in September 2012,
based on inspections of public authorities, ex officio investigations, complaints, meetings with
organisations working with victims of trafficking, visits to shelters and interviews with victims of THB.

f. Social Forum to Combat THB for Sexual Exploitation

38. In July 2009, the Social Forum to Combat Trafficking in Human Beings for Sexual Exploitation
was set up to enhance co-operation and exchange of information between the competent authorities
and civil society.'® The Social Forum was established under the Action Plan to Combat THB for Sexual
Exploitation and was co-ordinated by the Government Delegation against Gender-based Violence. It is
composed of NGOs specialised in providing assistance to victims, representatives of nine ministries
involved in the implementation of the action plan, and representatives of two autonomous communities
(Navarra and Galicia) and the Spanish Federation of Municipalities and Provinces. A working group on
children has been set up within the Social Forum. NGOs have expressed their disappointment about
the role played by the Social Forum, regretting that it has not carried out its aim of providing ongoing
co-ordination. The Spanish authorities have informed GRETA that the Social Forum continues to be in
operation since the expiry of the aforementioned action plan.

14

Fiscalia de Extranjeria.
15

Available at:

www.defensordelpueblo.es/en/Documentacion/Other/Documentos/Defensor_del Pueblo Human_Trafficking.pdf
1 The Social Forum’s internal regulation and meeting agendas (in Spanish only) are available at:
www.msc.es/ssi/violenciaGenero/tratadeMujeres/foroSocial/Homel.htm
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g. NGOs, other civil society actors and intergovernmental organisations

39. Civil society involvement in anti-trafficking action in Spain is organised mainly through the
Spanish Network against Trafficking in Persons, which is composed of over 20 NGOs and
international bodies as either full or associated members. This network was set up in 2006 and
includes as members AIETI, APRAMP, ASKABIDE, Doctors of The World (Médicos del Mundo), the
Federation of Progressive Women, the Hope Project, IEPALA, the Spanish Committee for Refugees,
Tierra de Hombres Foundation, the White Cross Foundation, Women in Conflict Zone and Women’s
Link Worldwide. The following organisations participate as associated members (organizaciones
colaboradoras): Accem, Amnesty International, Caritas, CONFER, the International Organisation for
Migration (IOM), Save The Children, the Spanish delegation of United Nations High Commissioner for
Refugees (UNHCR), the Spanish Red Cross and Villa Teresita.

40. The network is represented by a co-ordination committee comprising a secretariat and focal
points from the two working groups which have been set up within the network (on identification and
referral of victims and on policy and awareness). The tasks of the secretariat are carried out in turn by
a member organisation, with a rotation every four months, and decisions are taken at plenary sessions
with the participation of all members.

41. Three regional NGO networks against THB are also members of the national network: the
networks against THB and sexual exploitation from the Autonomous Communities of Andalusia
(Antena Sur contra la Trata), Cantabria (Red Cantabra contra el Trafico de Personas y la Explotacion
Sexual) and Catalonia (Xarza catalana sobre la trata de persones). Cantabria’s network against
human trafficking and sexual exploitation was set up in 2003 and includes 25 organisations. The
Catalonian network was set up in May 2008 and includes representatives of NGOs, institutions and
authorities, such as the Catalonian Women'’s institute, the regional police (Mossos d’Esquadra)*’ and
the Barcelona City Council. The Andalusian network, Antena Sur, was set up in December 2011 and
includes 17 organisations. Its objective is to co-ordinate action by all members, map the existing
resources, improve the assistance to victims of trafficking and defend their rights.

42. The Spanish Federation for the Prevention of Child Abuse (FAPMI), set up in 1990, includes
professionals and associations working to eradicate all forms of child abuse and defend the rights of
children. FAPMI includes associations for child protection based in the Autonomous Communities of
Andalusia, Asturias, Basque Country, Cantabria, Castilla y Ledn, Catalonia, Madrid, Murcia and
Navarra. At the end of 2011, FAPMI joined the ECPAT International network (End Child Prostitution,
Child Pornography and Trafficking of Children for Sexual Purposes) as national affiliate body.

43. The two main trade unions in Spain, Comisiones Obreras (CC.00.) and Uni6n General de
Trabajadores (UGT) provide information on labour regulations to migrant workers, as well as to
Spanish workers going to work abroad. CC.OO. runs 136 information centres for migrant workers
(CITE) throughout Spain. These trade unions took part in the preparation of a draft national plan to
combat THB for the purpose of labour exploitation (see paragraph 19). In February 2013, UGT held a
one-day seminar on THB for the purpose of labour exploitation from a gender perspective, which
called for “zero tolerance” towards THB in Spain and for the adoption of the plan to combat THB for
the purpose of labour exploitation.

44, The first trade union of domestic and care home workers in Spain, Sindihogar/Sindillar, was set
up at the end of 2011 in Catalonia and includes Spanish and migrant domestic workers.'® The
associations Domestic Territory and Active Domestic Service (SEDOAC) provide information to
migrant domestic workers in Spain and campaign for their rights.

m The regional police participates in the Catalonian network as a “support/advisory member”, attending meetings

W|thout the right to vote or the obligation to sign up to the documents produced by the network.

The Law on Foreigners used to deny the right of irregular migrant workers to join trade unions, but in December
2007 the Spanish Constitutional Court held that this provision was unconstitutional and the law was amended in 2009. By
the end of October 2011, 300 000 persons were registered in the Ministry of Employment as domestic workers, while official
statistics indicated that 700 000 families in Spain employed a domestic worker, which implies that more than half of the
domestic workers were not regularised.
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lll. Implementation of the Council of Europe Convention on
Action against Trafficking in Human Beings by Spain

1. Integration of the core concepts and definitions contained in the
Convention in the internal law

a. Human rights-based approach to action against trafficking in human beings

45, Article 1(1)(b) of the Convention establishes as one of its purposes the protection of the human
rights of the victims of trafficking. Further, Article 5(3) includes the obligation for Parties to promote a
human rights-based approach in the development, implementation and assessment of the policies and
programmes to prevent THB. The Explanatory Report on the Convention states that the main added
value of the Convention is its human rights perspective and its focus on victim protection. In the same
vein, the United Nations Recommended Principles and Guidelines on Human Rights and Human
Trafficking emphasise that “the human rights of trafficked persons shall be at the centre of all efforts to
prevent and combat trafficking and to protect, assist and provide redress to victims”.*

46. THB constitutes an offence to the dignity and fundamental freedoms of the human being and
thus a grave violation of human rights. GRETA emphasises the obligations of States to respect, fulfil
and protect human rights, including by ensuring compliance by non-State actors, in accordance with
the duty of due diligence. A State that fails to fulfil these obligations may, for instance, be held
accountable for violations of the European Convention on Human Rights (ECHR). This has been
confirmed by the European Court of Human Rights (ECtHR) in its judgment in the case of Rantsev v.
Cyprus and Russia, where the Court concluded that THB within the meaning of Article 3(a) of the
Palermo Protocol and Article 4(a) of the Anti-Trafficking Convention, falls within the scope of Article 4
of the European Convention on Human Rights?®® (which prohibits slavery, servitude and forced or
compulsory labour). The Court further concluded that Article 4 entails a positive obligation to protect
victims or potential victims, as well as a procedural obligation to investigate trafficking.”*

47. The Convention on Action against Trafficking in Human Beings requires States to set up a
comprehensive framework for the prevention of THB, the protection of trafficked persons as victims of
a serious human rights violation, and the effective investigation and prosecution of traffickers. Such
protection includes steps to secure that all victims of trafficking are properly identified. It also involves
measures to empower trafficked persons by enhancing their rights to adequate protection, assistance
and redress, including recovery and rehabilitation, in a participatory and non-discriminatory framework,
irrespective of their residency status. Further, measures to prevent THB should be taken in the field of
socio-economic, labour and migration policies.

48. GRETA wishes to stress the need for States to also address THB as a form of violence against
women and to take account of gender-specific types of exploitation, as well as the particular situation
of child victims of trafficking, in line with the relevant international legal instruments.**

19 Addendum to the report of the United Nations High Commissioner for Human Rights (E/2002/68/Add. 1),

Www. ohchr.org/Documents/Publications/Traffickingen.pdf

Rantsev v. Cyprus and Russia, application No. 25965/04, judgment of 7 January 2010, ECHR 2010, paragraph 282.
See also Siliadin v. France, application No. 73316/01, judgment of 26 July 2005; C.N. and V. v. France, application
No. 67724/09, judgment of 11 October 2012; C.N. v. the UK, application No. 4239/08, judgment of 13 November 2012.

2 Such as the Council of Europe Convention on Preventing and Combating Violence against Women and Domestic
Violence; the Council of Europe Convention on the Protection of Children against Sexual Exploitation and Sexual Abuse; the
United Nations Convention on the Rights of the Child and the Optional Protocol thereto on the Sale of Children, Child
Prostitution and Child Pornography; the United Nations Convention on the Elimination of All Forms of Discrimination against
Women.
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49. In Spain, pursuant to Article 41 of the Organic Law regulating the Constitutional Court, a citizen
may appeal to the Constitutional Court against violations of the rights and freedoms recognised in
Articles 14 to 29 of the Spanish Constitution resulting from provisions, legal enactments, omissions or
flagrantly illegal actions by the public authorities. Further, Article 10(2) of the Constitution states that
norms relating to the fundamental rights and freedoms enshrined in the Constitution must be
interpreted in accordance with the Universal Declaration of Human Rights and the international
treaties and agreements on these subjects ratified by Spain. International treaties, once officially
published in Spain, are part of the domestic legal system. The Council of Europe Convention on
Action against Trafficking in Human Beings was published in Spain’s Official Journal on 10 September
2009, making it an integral part of internal law.

50. The preamble of Organic Law 5/2010 amending the CC to introduce the provision on THB
states that its objective is to protect the human dignity and freedom of victims of trafficking. Further, it
is stated in the Framework Protocol for the Protection of Victims of Trafficking that it focuses on
promoting and protecting human rights, giving priority to victim support and protection, avoiding re-
victimisation and encouraging victims to co-operate in criminal proceedings against traffickers. In
addition, the Action Plan to Combat THB for Sexual Exploitation addressed human trafficking from a
gender perspective and as a human rights violation.

51. That said, according to NGOs, the focus of Spain’s anti-trafficking action has been on
combating irregular migration, rather than assisting and protecting victims of trafficking. There are
indications that this focus is slowly beginning to change towards a more victim-centred approach, but
NGOs consider that this shift is evolving at too slow a pace.

52. GRETA notes that the anti-trafficking actions contained in the First Human Rights Plan (see
paragraph 23) focused on the development of Spain’s legal and policy framework to combat THB.
GRETA encourages the Spanish authorities to strengthen their human rights approach to
combating THB in the next human rights plan, including by addressing THB as a serious
violation of the human rights of victims of trafficking. GRETA would like to be kept informed of
the adoption of the next human rights plan.

53. The human rights-based approach to action against THB entails transparency and
accountability on the part of the State through the adoption of a national policy and action plans for
combating trafficking in human beings, the co-ordination of the efforts of all relevant actors, the regular
training of relevant professionals, research and data collection, and the provision of adequate funding
for the implementation of all these measures. The following sections of this report examine in detail the
effectiveness of the policies and measures taken by the Spanish authorities in these fields.

b. Definitions of “trafficking in human beings” and “victim of THB” in Spanish law
i. Definition of “trafficking in human beings”

54. In accordance with Article 4(a) of the Convention, trafficking in human beings includes three
components: an action (“the recruitment, transportation, transfer, harbouring or receipt of persons”);
the use of certain means (“threat or use of force or other forms of coercion, of abduction, of fraud, of
deception, of the abuse of power or of a position of vulnerability or of the giving or receiving of
payments or benefits to achieve the consent of a person having control over another person”); and the
purpose of exploitation (“at a minimum, the exploitation of the prostitution of others or other forms of
sexual exploitation, forced labour or services, slavery or practices similar to slavery, servitude or the
removal of organs”). In the case of children, pursuant to Article 4(c) of the Convention, it is irrelevant
whether the means referred to above have been used.
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55. Under Spanish law, paragraph 1 of Article 177 bis of the CC defines THB as “the use of
violence, intimidation, deceit, or abuse of power or of a position of need or vulnerability of a national
or foreign victim in order to recruit, transport, transfer, harbour, receive or house such a victim in
Spanish territory, from Spain, in transit or bound for Spain, for any of the following purposes: forced
work or services, slavery or practices similar to slavery, servitude or begging; sexual exploitation,
including pornography; and the removal of organs”.

56. The definition of THB under Spanish law includes the three above-mentioned constituent
elements of THB under the Convention as regards adults. Concerning the element of means, Circular
5/2011 of the Prosecution Service (see paragraph 35) indicates that Article 177 bis includes the same
means as those listed in the provision on forced prostitution (Article 188(1) of the CC) and that the
case law of the Supreme Court®® on that provision is also applicable to Article 177 bis. According to
that case law, “violence” and “intimidation” cover the use of force, threats and coercion.?* However,
GRETA notes that the list of means in Article 177 bis does not refer to “abduction” and “giving or
receiving of payments or benefits to achieve the consent of a person having control over another
person”. The Spanish authorities have indicated that the inclusion of the latter means has already
been foreseen in a draft bill to amend the CC and it has also been proposed to include “abduction”
among the means of committing human trafficking. In this regard, the authorities have noted that
“abduction” is defined in Spanish law as an autonomous offence and if it used as a means for
committing an offence, it will be punished separately as well as together with human trafficking. In
order to be fully consistent with the definition of THB in the Convention, GRETA considers that the
Spanish authorities should include the means of “abduction” and “giving or receiving of
payments or benefits to achieve the consent of a person having control over another person”
in the legal definition of trafficking in human beings.

57. As regards children, paragraph 2 of Article 177 bis establishes that when the crime of THB is
committed in relation to minors® with the purpose of exploitation, the use of the means listed in the
previous paragraph is irrelevant. This is in line with the definition of the Convention.

58. Paragraph 3 of Article 177 bis stipulates that the consent of a victim of human trafficking is
irrelevant when one of the means listed in paragraph 1 has been used, which is also in line with the
Convention.

59. For further analysis of the definition of THB and related offences from a substantive criminal
law perspective, see paragraphs 240 to 249.

. Definition of “victim of THB”

60. The Convention defines “victim of THB” as “any natural person who is subjected to THB as
defined in Article 4 of the Convention”. Recognition of victims of trafficking as such is essential as it
gives rise to their entitlement to the broad range of protection and assistance measures set out in the
Convention.

61. Paragraph lll.4 of the Framework Protocol for the Protection of Victims of Human Trafficking
defines “victim of THB” as any person showing reasonable grounds that he or she has been subject
to THB, as defined, even if the actual exploitation has not taken place and irrespective of whether or
not the presumed victim has denounced his/her situation. The framework protocol is not a legally
binding instrument and it clarifies that this definition is to be used “for the purposes of this Protocol”.

62. The question of the definition of victim of THB will be further discussed in the sections of this
report dealing with the identification of victims and the assistance measures provided to them, along
with the related proposals made by GRETA.

2 Supreme Court judgments Nos.1367/2004, 1536/2004, 1257/2005 and 1425/2005.
24 See also Supreme Court judgments Nos. 1428/2000, 1588/2001, 823/2007 and 15/2008.
Under Spanish law, persons under 18 years of age.
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C. Comprehensive approach to action against THB, co-ordination of all actors and actions,
and international co-operation

i. Comprehensive approach and co-ordination

63. One of the aims of the Convention is to design a comprehensive framework for the protection
and assistance of victims and witnesses. To be effective, any national action to combat THB must be
comprehensive and multi-sectoral, and take on board the required multidisciplinary expertise.
Article 29(2) of the Convention requires Parties to take measures to ensure the co-ordination of
national policies and actions against THB, including through the setting-up of specific co-ordinating
bodies. Further, the Convention refers to the need to co-operate and build strategic partnership with
civil society through co-operative frameworks that can help governments fulfil their obligations under
the Convention (Article 35).

64. Migration control and other security concerns have dominated Spain’s approach to THB, which
has led to addressing THB mainly as a crime involving third-country nationals. As mentioned in
paragraph 14, this can partly be explained by the fact that, until December 2010, the Criminal Code
mixed the smuggling of migrants with sexual exploitation and did not criminalise THB as such. The
current criminal law provisions criminalise THB as defined by the Palermo Protocol and the Council of
Europe Convention separately from irregular migration. However, as noted in paragraph 20, the
National Strategy against Organised Crime still links the smuggling of people with THB. The only
legally binding provisions on the identification of victims of trafficking and their assistance, contained in
the Law and Regulation on Foreigners, apply exclusively to third-country nationals. There were no
rules on the identification of Spanish and EU nationals as victims of trafficking until the Framework
Protocol for the Protection of Victims of Human Trafficking was signed in October 2011.2° Whilst the
framework protocol has a wide scope and covers all forms of exploitation linked to THB, it is not a
legally binding instrument. GRETA notes that victim identification and assistance depend on
immigration status and is concerned by the possible negative implications of this approach for the
practical application of the Framework Protocol and, ultimately, for victims of trafficking themselves.

65. In addition to being a country of destination, due to its geographical situation, Spain is also a
country of transit for victims of THB from Africa and Latin America into Europe. Further, as noted in
paragraph 10, Spanish nationals have been identified as victims of THB. GRETA stresses the need
for a comprehensive approach to action against THB in Spain as a country of destination, transit and
origin.

66. Anti-trafficking law and policy in Spain has been characterised by a focus on combating
trafficking of foreign women for the purpose of sexual exploitation. As noted above, the Action Plan to
Combat THB for Sexual Exploitation expired at the end of 2012 and the plan to combat THB for the
purpose of labour exploitation has not yet been adopted. GRETA notes that there is a lack of strategic
and policy instruments to combat THB for all forms of exploitation in Spain.

67. Recent reports suggest that THB for the purpose of labour exploitation in Spain takes place
mostly in the sectors of agriculture (in particular seasonal work), textile industry, domestic service,
construction and hotel/catering trade (see also paragraph 101).>” While the CC criminalises THB for
the purposes of forced labour or services, slavery, servitude and forced begging, there have been no
specific measures to prevent THB for the purpose of labour exploitation in Spain, apart from
information on labour regulations made available to migrant workers by the competent authorities and
the trade unions.

% In November 2009, the Civil Guard adopted an internal Service Directive on Action against Trafficking in Human

Belngs (No. 40/2009), which includes a list of indicators for detecting victims of THB (be it Spanish nationals or foreigners).

The report on THB published by the Spanish Ombudsperson refers to 11 investigations carried out ex officio
between May 2010 and January 2012 concerning THB for the purpose of labour exploitation. The cases involved Romanian
men exploited in fruit picking in Valencia and Seville, Pakistani nationals exploited in fruit picking in Castellon, Chinese
nationals exploited in textile workshops in Madrid and Toledo, Sub-Saharan Africans exploited for selling counterfeit goods in
the streets of Madrid and on beaches and touristic areas of Southern Spain, and Romanian nationals exploited for forced
begging in Majorca and Castellon.
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68. The Spanish authorities have informed GRETA that a co-operation agreement was signed on
30 April 2013 between the Ministry of Employment and Social Security and the Ministry of the Interior,
aimed at fighting irregular employment and social security fraud. The agreement covers co-ordination
between the Employment and Social Security Inspectorate and law enforcement agencies on a
number of issues, including THB for the purpose of labour exploitation as well as labour exploitation as
a stand-alone crime. The co-operation agreement sets up joint working groups, foresees joint
inspections and envisages co-ordination against labour exploitation at the provincial and national
levels.

69. A consequence of having focused on combating THB exclusively for the purpose of sexual
exploitation of women and girls®® is the lack of institutional leadership to address the protection and
assistance of all victims of trafficking, regardless of the type of exploitation. This has led to insufficient
attention to THB of men and boys for sexual exploitation and THB for the purpose of labour
exploitation. GRETA notes that there is no single institutional structure in Spain in charge of
developing and co-ordinating anti-trafficking action for all types of exploitation and all victims of
trafficking. In addition, there is no independent mechanism (e.g. national rapporteur) in charge of
monitoring the implementation of anti-trafficking policy. GRETA notes that considerable advantages
could be drawn from appointing an independent national rapporteur.

70.  As mentioned in paragraph 17, an evaluation of the Action Plan to Combat THB for Sexual
Exploitation is to be carried out in 2013. GRETA notes that an independent evaluation of the action
plan could assist the authorities in assessing the impact of the activities and help them plan future
policies and measures to combat THB. GRETA was informed that a parliamentary sub-committee on
THB was to be set up under the Spanish Parliament’s Equality Committee in early 2013, to focus on
drafting legislation to transpose the 2011 EU Directive.

71. There are also important differences among autonomous communities when it comes to the
exercise of victims’ rights (see paragraph 176). For example. not all regional governments provide
support to victims of trafficking for the purpose of labour exploitation.

72. The lack of a comprehensive approach in tackling THB is also related to insufficient co-
ordination among the different public bodies regarding victim identification and assistance insofar as
THB for other forms of exploitation than sexual exploitation is concerned. The Framework Protocol for
the Protection of Victims of Trafficking aims to address this lacuna and calls for co-ordination meetings
to be held in each province at least twice a year to ensure appropriate inter-institutional co-ordination,
monitor actions for the detection of THB and analyse the effectiveness of the measures to support and
protect victims of trafficking. These meetings are to be organised by the Prosecution Service. The
framework protocol further tasks public prosecutors with maintaining institutional contacts with the
courts, the police, healthcare and support agencies, lawyers’ associations and NGOs with experience
in assisting victims of trafficking “in order to enable effective co-operation in the response given to
human trafficking”.

3 Media reports indicate that the first network of THB for the purpose of sexual exploitation of men in Spain was

dismantled in 2010. A group of 60 to 80 Brazilian men (of around 20 years of age) were allegedly recruited in Brazil, brought
to Spain with promises of work as dancers/models, and forced into prostitution (“El Pais”, 31/08/10).
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73. In her thematic report on THB in Spain, the Spanish Ombudsperson highlighted the draft
protocol of the Basque Country on the co-ordination of the assistance to victims of trafficking for the
purpose of sexual exploitation as an example of good practice of co-ordination. The draft protocol
clarifies the tasks and roles of each institution and sets out inter-institutional co-operation measures.
According to Galicia’s Regional Protocol on Institutional Measures to Prevent, Investigate and Assist
Women Victims of THB for the Purpose of Sexual Exploitation, the police, labour inspection, health
authorities and NGOs have to send periodic reports to the office of the specialised prosecutor on
foreigners at the provincial level, with information about women at risk of trafficking..

74. The Social Forum to Combat THB for Sexual Exploitation, referred to in paragraph 38, provides
the only platform for co-operation and exchange of information between the competent authorities and
civil society. According to NGOs, the Social Forum has not fulfilled its aim of ensuring co-ordination
and there is need for clarifying the role of civil society in the development and assessment of Spain’s
anti-trafficking policies. Further, the elaboration of the Catalonian protocol for the protection of victims
of trafficking (see paragraph 26) was reportedly done without the participation of NGOs.

75. Co-operation between public bodies and NGOs and other organisations specialised in assisting
victims of trafficking is mentioned in the Law and Regulation on Aliens (paragraph 6 of Article 59 bis
and Article 140), but the terms for this collaboration are to be defined by the Framework Protocol for
the Protection of Victims of Trafficking. The Framework Protocol refers to the involvement of
organisations specialised in victim assistance “in all processes described, in particular with regard to
accommodation, protection and support for victims”, but the modalities of their participation are not
spelt out.’®. A good example of co-operation between the authorities and NGOs can be found in
Catalonia, where the regional police and organisations providing specialised assistance to victims of
trafficking co-ordinate their activities to detect and assist victims of trafficking. This collaboration
started in 2008 with the setting up of the Catalonian network against THB, which includes the
participation of the regional police (see paragraph 41). GRETA stresses the importance of formalised
arrangements with NGOs and other members of civil society to co-ordinate the development and
application of anti-trafficking policy.

76. As noted in paragraph 10, the number of identified child victims in Spain has been low. The
Framework Protocol has specific provisions for the support of child victims, including foreign
unaccompanied minors and a new protocol on unaccompanied foreign minors is under development
(see paragraph 27). However, there is still a lack of specific measures to tackle child trafficking
involving all relevant institutions and public bodies responsible for children welfare at state, regional
and local level. The Spanish Ombudsperson has asked that this situation be redressed through the
preparation of a national protocol for the detection of and assistance to child victims of trafficking,
together with the improvement of age determination procedures, and specific rules for the
identification of undocumented foreign minors entering Spain.*®

77. GRETA welcomes the extended scope of the Framework Protocol, which applies to all types
of THB. It is stated in the protocol that action against THB “will be approached from a gender
perspective, furthermore guaranteeing that the measures implemented comply with an integrated
approach and are appropriate to the gender, age and other situations of vulnerability of possible
victims of trafficking, such as their state of pregnancy, state of health and disability”. GRETA recalls
that Article 17 of the Convention establishes that Parties must aim to promote gender equality and
use gender mainstreaming in the development, implementation and assessment of measures taken
to protect and promote the rights of victims of trafficking.

2 The Civil Guard has informed GRETA that even though there is no specific protocol, the Civil Guard has strategic

and operational contacts with NGOs to co-ordinate action and co-operate with them in providing to victims of human
trafficking, both at the national and provincial levels.
%0 Spanish Ombudsperson’s report on THB (link to the report in footnote No. 8), pages 279, 285 and 286.
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78. GRETA welcomes the manifold efforts to prevent and combat trafficking of women for the
purpose of sexual exploitation in Spain, which should be continued, but stresses the need to develop
and apply prevention, protection and prosecution policies regarding THB covering all victims of
trafficking for the purpose of all types of exploitation. GRETA is concerned by the link made in Spain
between THB and the control of irregular migration, and underlines the need to provide assistance
and protection to all victims of trafficking, irrespective of their nationality.

79. GRETA urges the Spanish authorities to take steps to ensure that national and regional
action to combat THB is comprehensive, in particular by:

- addressing all victims of trafficking for all forms of exploitation in the anti-
trafficking legal and policy framework, while taking into account the gender-
dimension of trafficking, including through a comprehensive national action plan
against THB;

- increasing efforts to prevent and detect THB within Spain, as well as addressing
the situation of Spain as a country of transit;

- strengthening prevention and protection measures that address the particular
vulnerability of children to trafficking.

80. Further, GRETA urges the Spanish authorities to strengthen co-ordination and co-
operation:

- between State and regional authorities, including between the National Police,
Civil Guard and regional police forces;

- between all competent authorities and civil society, in particular by clarifying the
modalities of the participation of civil society in the development,
implementation and evaluation of anti-trafficking measures and policies in Spain
(at state level and in the autonomous communities), and by including civil
society in the monitoring process established by the Framework Protocol for the
Protection of Victims of Trafficking.

81. GRETA also considers that the Spanish authorities should analyse the implications of
having different legal bases for the identification, referral and assistance of victims of
trafficking depending on whether they are EU or third-country nationals, as this may
negatively affect their rights under the Convention.

82. GRETA invites the Spanish authorities to commission an independent evaluation of the
Action Plan to Combat THB for Sexual Exploitation, as a tool for assessing the impact of its
activities and for planning future policies and measures to combat THB.

83. Further, GRETA invites the Spanish authorities to consider appointing a national
rapporteur or other mechanism for monitoring the anti-trafficking activities of public
authorities and the implementation of national legislation requirements (see Article 29,
paragraph 4, of the Convention and paragraph 298 of the Explanatory Report).
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ii. Training of relevant professionals

84. One of the objectives of the Action Plan to Combat THB for Sexual Exploitation was to increase
the capacity of law enforcement officials to investigate and combat THB. A number of measures were
taken to this end, including providing training on the modus operandi of this crime and the use of
specialised investigation techniques incorporating best practices at the national and international
levels. This has reportedly enabled a more strategic approach to police action against THB, based on
intelligence. A code of best practices for the investigation of THB has also been developed.

85. The third monitoring report on the above-mentioned action plan recognised that progress had
been made but called for further action to improve the awareness and specialised training on THB of
all relevant professionals. The report referred, inter alia, to the following training activities on THB
carried out in 2011:

- Police units: 1 076 agents of the National Police were trained in 11 courses (specialised
training had previously been provided to all investigating staff of UCRIF); 90 civil guard
agents were trained in three courses for judicial police and 115 judicial police agents
received advanced training on THB; 79 civil guard agents received training related to
women and minors, including on THB; 24 civil guard agents received specialised training
on THB in the Basque Country and Catalonia;

- Diplomatic and consular staff received specialised training on THB, including attachés for
home affairs posted in Spanish consular missions abroad. The Government Delegation
against Gender-based Violence produced a new edition of an on-line training module on
equality, gender-based violence and THB aimed at staff of Consular Offices and civil
servants of the Ministries of the Interior and Employment and Social Security posted
outside Spain;

- 90 social workers from autonomous communities, municipalities and NGOs followed the
internet-based training offered by the General-Directorate on Services for Families and
Children (Ministry of Health, Social Services and Equality) on trafficking of children for the
purpose of sexual exploitation;

- The Ministry of Defence carried out 24 training activities for staff of the armed forces,
which included THB for the purpose of sexual exploitation;

- The Ministry of Employment and Social Security organised the project “Safer Path”
targeted at professionals in the public and private sectors who work with asylum seekers,
with a view to assisting victims of trafficking who are also asylum seekers;

- The Government Delegation against Gender-based Violence organised a course on
combating THB for the purpose of sexual exploitation for staff of the provincial units
against gender-based violence.

86. The Regulation on Foreigners and the Framework Protocol state that the identification of
victims of trafficking is to be carried out by specifically trained police officers. The Framework Protocol
also stresses the need to involve professionals with appropriate training in all interviews of victims of
trafficking, given their particular vulnerability. The Spanish authorities have informed GRETA that new
recruits of the National Police and officers seeking promotion receive training on the investigation of
THB cases, with particular attention to victim protection. Police staff of specialised investigation units,
border check-points, asylum and refugee offices and officers seconded overseas are trained on how
to co-operate with the Ministry of Employment and Social Security, the Ministry of Health, Social
Welfare and Equality, the Prosecution Service and NGOs providing assistance to victims. Further,
police officers have participated in a “training of trainers” programme of FRONTEX. On-line training
courses, including on the detection of victims of trafficking for the purpose of sexual exploitation, are
provided to police officers. The Civil Guard also provides training on the investigation of different forms
of trafficking, including a module on how to treat victims.
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87. However, NGOs met during the evaluation visit raised concerns about the lack of expertise on
child trafficking in both the specialised police units on THB and the specialised police units on minors.
GRETA notes that the UN Committee on the Rights of the Child*! has recommended that the Spanish
authorities provide training on asylum matters and the specific needs of children, including THB-
related issues, to staff dealing with unaccompanied children, including asylum officials, border police
officers and civil servants who may come in contact with children in need of protection.

88. The Directorate on Labour and Social Security Inspectorate has developed guidelines on THB
for labour inspectors and sub-inspectors and provides training on their application. The Spanish
authorities have informed GRETA that training on the detection of THB for the purpose of labour
exploitation was to be provided by the Labour Inspectors Training School as of February 2013.
Further, the Civil Guard holds meetings with departments responsible for migration and labour and
social security inspection in order to share information on THB networks for the purpose of labour
exploitation.

89. Both initial and on-going training of prosecutors cover human trafficking. According to the
Spanish authorities, the 50 prosecutors specialised on foreigners who have a co-ordinating role on
human trafficking cases at the provincial level have followed specific training on human trafficking. In
June 2011, the Ministry of Justice, the General Council for the Judiciary and the Prosecution Service
held a joint seminar on THB for judges and prosecutors, which addressed challenges of prosecuting
this crime, including evidence-related issues. Further, the conclusions of the 2011 annual meeting of
public prosecutors specialised on foreigners referred to the application of Article 177 bis of the CC.

90. GRETA welcomes the efforts made by the Spanish authorities to train relevant professionals
to identify victims of trafficking, investigate trafficking cases and prosecute traffickers. However,
GRETA'’s attention has been drawn to the lack of training and awareness of the rights of victims of
trafficking among border police officers, asylum officials, staff at temporary reception centres for
aliens (particularly in the Autonomous Cities of Ceuta and Melilla), staff in reception centres for
asylum seekers, reception centres for irregular migrants where third-country nationals await
expulsion, and judicial bodies responsible for issuing expulsion orders. Improved knowledge by legal
professionals on THB-related issues is also needed.

91. GRETA notes that training on THB should promote the rights of victims under the Council of
Europe Convention and clarify the differences between THB, people smuggling and irregular
immigration. Further, training should encourage a proactive attitude on the part of law enforcement
officers and other frontline professionals to identify potential victims of trafficking.

92. GRETA considers that the Spanish authorities should take further steps to provide
specialised and regular training about THB to all relevant professionals, in particular national
and regional law enforcement agents (including border police), labour inspectors, social
workers, child protection officers, visa officers, asylum officials, judges and prosecutors.
Such training should address THB as a serious violation of human rights and cover the rights
of victims of trafficking, including the protection needs of child victims of trafficking. Future
training programmes should be designed with a view to improving the knowledge and skills of
relevant professionals to enable them to identify victims of trafficking, to assist and protect
them, taking into consideration their gender and age, to facilitate compensation for victims,
and to secure convictions of traffickers.

8 See “Concluding Observations: Spain”, in document CRC/C/ESP/CO/3-4, of 29 September 2010, at paragraph 60().
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iii. Data collection and research

93. The human rights-based approach to anti-trafficking policies advocated by the Convention
requires adequate monitoring and evaluation. An essential element is the regular availability of
comprehensive statistical information on both trends in human trafficking and on the performance of
main actors in the fight against trafficking. The collation of data from different state institutions and
NGOs raises concerns about data protection, especially when personal data are involved.
International standards have been set for the collection, storage, transfer, compilation and
dissemination of data. In order to ensure full compliance with these standards, Parties are expected to
apply appropriate measures and techniques of data protection. An additional requirement for human
rights-based anti-trafficking policies is the conduct of research and analysis with special attention to
the rights and interests of victims.

94. One of the tasks of the Ministry of the Interior under the Action Plan to Combat THB for Sexual
Exploitation was to gather data to be used by the National Intelligence Centre against Organised
Crime (CICO) to set strategic priorities in the fight against THB. CICO manages a database on THB
with information received from the national police forces. GRETA was informed that the database on
THB has led to the unification of criteria for data collection by the police forces.

95. A sub-directorate was set up under the Government Delegation against Gender-based
Violence in January 2012, charged with the setting up of an information system for the collection,
analysis and dissemination of data on violence against women in order to improve knowledge on the
situation and evaluate the effectiveness of the measures taken. However, this information system
does not include data on THB.

96. Another source of information about THB in Spain are the annual reports of the Prosecution
Service which include statistics on the number of criminal proceedings initiated on THB and related
offences.

97. The Spanish authorities have informed GRETA that the database of the Labour and Social
Security Inspectorate has been modified in order to improve data collection on THB. The Inspectorate
expects to improve the quality of the information gathered on THB for the purpose of labour
exploitation and an evaluation of the modification was to be carried out in June-July 2013.

98. GRETA welcomes the action taken to improve data gathering on THB for the purpose of labour
exploitation. That being said, GRETA notes that there is a lack of reliable data on THB in Spain, given
the discrepancy of the data made public from different sources (CICO, Prosecution Service, Labour
and Social Security Inspectorate).

99. GRETA urges the Spanish authorities to develop and maintain a comprehensive and
coherent statistical system on trafficking in human beings by compiling reliable statistical
information from all main actors and allowing disaggregation (concerning sex, age, type of
exploitation, country of origin and/or destination, etc.). This should be accompanied by all the
necessary measures to respect the right of data subjects to personal data protection,
including when NGOs working with victims of trafficking are asked to provide information for
the national database. The data collection system should contribute to the preparation,
monitoring and evaluation of anti-trafficking policies.
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100. In 2011, the Government Delegation against Gender-based Violence published a study on the
smuggling and trafficking of women into Spain, which had been carried out by a team of academic
researchers between 2006 and 2010.%

101. The thematic report published in 2012 by the Spanish Ombudsperson (see paragraph 37)
analysed the situation in Spain as regards THB for the purpose of sexual and labour exploitation, the
identification of victims of trafficking and their assistance. The report provides conclusions and
recommendations addressed to relevant national and regional government departments, as well as
the Prosecution Service. It was sent to the Spanish government and Parliament and a follow-up will
be carried out. GRETA welcomes the initiative of the Spanish Ombudsperson to draw up a thematic
report on THB and would like to be kept informed of the follow-up on the report, including the
response of the competent authorities to the recommendations included therein.

102. In 2010-2012, the Spanish NGO Accem, which works with refugees and migrants, led the EU-
funded “Mirror project”, aimed at developing a methodology for the identification and referral of victims
of trafficking for the purpose of labour exploitation.®® The project mapped the situation of THB for the
purpose of labour exploitation in the participating countries (Italy, Romania and Spain) with a view to
identifying the main sectors and circumstances where this form of THB is more likely to occur.
Regarding Spain, the research showed that THB for labour exploitation occurred mostly in the sectors
of agriculture (in particular seasonal work), textile industry, domestic service, construction and
hotel/catering.

103. The Spanish authorities take part in an EU-funded project (“EuroTrafGulD”), led by France
and with participation of Bulgaria, Greece, the Netherlands and Romania, to develop guidelines and
procedures for the detection of possible victims of trafficking by front-line professionals (including
social services, border officers, staff working in immigration centres, juvenile facilities and health
centres).?* The project was launched in early 2012 and the final products are scheduled for
publication at the end of 2013. The Madrid-based Carlos Il University participates in another EU-
funded research project, led by Coimbra University (Portugal), entitled “The fight against trafficking in
human beings in the EU: promoting legal co-operation and victims’ protection”. The main aim of this
project, which runs until the end of 2013, is to explore the specificities of THB for the purpose of
sexual and labour exploitation, and to develop co-operation between law enforcement bodies and
judicial services.

104. GRETA considers that the Spanish authorities should continue conducting and
supporting research on THB-related issues as an important source of information for future
policy measures. Areas where further research is needed in order to shed more light on the
extent of THB in Spain include trafficking for the purpose of labour exploitation, internal
trafficking, child trafficking and the incidence of trafficking among irregular migrants and
asylum seekers.

32 Garcia Cuesta, S., Lépez Sala, A.M., Hernandez Corrochano, E. and Mena Martinez, L. “Poblaciones-mercancia:

Trafico y Trata de Mujeres en Espafa”, Coleccion Documentos contra la Violencia de Género, no. 13, Ministry of Health,
Social Affairs and Equality. Available at:
WWW msssi.gob.es/ssi/violenciaGenero/publicaciones/colecciones/libroscoleccionVG/libro_13.htm

The final report of this project was published in October 2012 and is available in English at:
www.accem.es/ficheros/documentos/pdf_trata/MIRROR_-_ English.pdf
% The Government Delegation for Gender Violence participates in this project. A pilot training programme was carried
out in Spain in November 2012, targeting key actors from public and private institutions, to define best practices on the
detection, identification, assistance and protection of possible victims of trafficking victims and review the draft guidelines
prepared under the project. In March 2013, a seminar was held in Madrid to share the information collected regarding the
draft guidelines for the detection possible victims of trafficking.



http://www.msssi.gob.es/ssi/violenciaGenero/publicaciones/colecciones/libroscoleccionVG/libro_13.htm
http://www.accem.es/ficheros/documentos/pdf_trata/MIRROR_-_English.pdf
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iv. International co-operation

105. The Convention requires Parties to co-operate with each other “to the widest extent possible”
in order to prevent and combat THB, protect and assist victims, and investigate related criminal
offences (Article 32).

106. Spain is bound by a number of international conventions and EU legislation on mutual
assistance in criminal matters. At the EU level, Spain co-operates through its Liaison Magistrates and
Eurojust. Spain has also concluded regional and bilateral treaties on judicial and police matters and
participates in IberRed, the Latin-American Network of International Co-operation on Judicial Matters,
and the Latin-American Association of Public Ministries. Reference can be made to the report
evaluating the implementation of the first Human Rights Plan (2009-2011) according to which THB
was addressed by Spanish liaison officers deployed in West African and Latin American countries.*®

107. The Spanish authorities have informed GRETA that the country’s judiciary co-operates with
foreign judicial authorities as established in the international treaties and conventions to which Spain
is a party. In addition, Spain applies the reciprocity principle to international judicial co-operation.
Pursuant to Articles 276 to 278 of the Organic Law on the Judiciary, requests for international co-
operation from Spain must be forwarded by the Chief Justice of the Supreme Court, the Regional
High Court or the Audiencia Nacional®® to the Ministry of Justice, which sends them to the competent
authorities of the State concerned via consular or diplomatic channels or directly if so provided by
international treaties. For the purposes of international co-operation, Spanish public prosecutors have
the same status as the members of the judiciary.

108. An example of bilateral co-operation to combat THB is the Memorandum of Understanding
signed in October 2011 by the Prosecution Services of Spain and Panama to strengthen institutional
co-operation and legal assistance in order to improve criminal investigations. This bilateral co-
operation includes information exchange and training to share experience on investigating and
prosecuting serious crimes such as corruption, THB, sexual exploitation and drug trafficking.

109. |IberRed and Eurojust also provide instruments for international co-operation in criminal
matters regarding the collection and analysis of information, investigations and joint actions. Police
information is shared on a bilateral basis through police liaison officers and the attachés of the
Ministry of the Interior posted in Spanish embassies abroad, and through Europol and Interpol, on the
basis of the Schengen Treaty and the Prim Treaty. According to the third monitoring report on the
implementation of the Action Plan to Combat THB for Sexual Exploitation, in 2011 Spanish police
forces participated in 28 police operations with police units from other countries, through Interpol and
Europol, in relation to THB for the purpose of sexual exploitation.

110. The National Police maintains close co-operation with the EU Borders Agency (Frontex) and
has participated in joint international missions and exchange of information on THB. Further, the
National Police is awaiting the establishment of a joint investigation team (JIT) with the Greek
authorities in the framework on an enquiry on THB in Spain. The Civil Guard has also taken part in
joint international actions regarding the sharing of intelligence, co-ordination of investigations and joint
investigative teams (JITs).

111. The national Intelligence Centre against Organised Crime (CICO) co-operates with countries
of origin of victims of trafficking through the Conference of Ministers of Latin-American Countries
(COMJIB). The objective of this co-operation is to prevent THB through detection of potential victims
of trafficking. CICO also takes part in the EU project “EMPACT” (European Multi-disciplinary Project
against Criminal Threats), which focuses on organised crime groups involved in THB for all types of
exploitation.

= See report at page 23, available at: www.abogacia.es/wp-content/uploads/2013/01/INFORME-DE-EVALUACION-

DEL-PLAN-DE-DDHH.pdf
3 The Audiencia Nacional is Spain’s central criminal court, which has nation-wide jurisdiction. It is an appeal court but
also acts as a first instance court for those matters established by the Organic Law on the Judiciary, such as terrorist crimes.



http://www.abogacia.es/wp-content/uploads/2013/01/INFORME-DE-EVALUACION-DEL-PLAN-DE-DDHH.pdf
http://www.abogacia.es/wp-content/uploads/2013/01/INFORME-DE-EVALUACION-DEL-PLAN-DE-DDHH.pdf
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112. The Action Plan to Combat THB for Sexual Exploitation included as an objective to improve
mechanisms for better information and strengthen collaboration between countries of origin, transit
and destination for this type of THB. The third monitoring report on the implementation of the action
plan refers to numerous international co-operation actions addressing THB in priority countries of
origin of the victims trafficked to Spain. The report lists the measures taken in the framework of the
Master Plan on Spain’s International Co-operation for 2009-2012, aimed at combating trafficking of
women and girls for the purpose of sexual exploitation. Co-operation activities have also been carried
out to tackle THB as a form of gender-based violence in Latin American countries and, to a lesser
extent, to combat THB for the purpose of sexual exploitation in the Asia-Pacific region.

113. In 2012, direct channels of communication and collaboration with Latin American countries
concerning the protection of victims of trafficking were established and a Spanish liaison prosecutor
was appointed.

114. The Fourth Master Plan for Development Co-operation for 2013-2016, which was adopted on
21 December 2012, has a chapter on promoting the rights of women and gender equality, including a
specific line of action on women’s empowerment to tackle violence and discrimination against women
and girls, in particular in situations of extreme difficulty such as THB and sexual exploitation. During
the evaluation visit to Spain, the GRETA delegation was informed of a 75% cut in the funding
allocated to the Fourth Master Plan on International Co-operation for 2013-2016, in relation to the
previous one.

115. The Spanish authorities have contributed to the EU project ENPATES (“European NGOs
Platform against Trafficking, Exploitation and Slaveries”) which ran from 2010 and 2012 and involved
nine EU countries establishing a platform for anti-trafficking NGOs to develop an effective co-
ordination strategy for promoting and protecting the rights of trafficked persons.

116. While welcoming the international co-operation activities to combat THB carried out by Spanish
authorities, in particular with the main countries of origin of persons trafficked to Spain, GRETA notes
that international co-operation has focused on THB for the purpose of sexual exploitation.

117. GRETA considers that the Spanish authorities should continue their efforts to
strengthen international co-operation with governmental and non-governmental actors in order
to prevent and combat all forms of THB, assist and protect victims of trafficking, and
investigate and prosecute human trafficking cases.

118. Further, GRETA invites the Spanish authorities to evaluate the international co-
operation activities carried out so far in order to focus future action on key priorities with a
view to maximising the impact of the reduced financial resources.
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2. Implementation by Spain of measures aimed to prevent trafficking in
human beings

119. According to Article 5 of the Convention, Parties must take co-ordinated action to prevent
THB, with the involvement of relevant NGOs, other organisations and members of civil society as
appropriate. The Convention requires Parties in particular to take measures to discourage demand,
strengthen border controls and ensure the integrity, security and validity of travel or identity
documents (Articles 6 to 9).

120. In accordance with the Convention, measures to discourage demand for the services of
victims of trafficking, especially women and children, should be understood as a positive obligation on
Parties to adopt and reinforce such measures as regards THB for the purpose of any form of
exploitation (see paragraph 108 of the Explanatory Report of the Convention). As it is stated in the
Recommended Principles and Guidelines on Human Rights and Human Trafficking, strategies aimed
at preventing THB shall address demand as a root cause of trafficking.*

a. Measures to raise awareness and discourage demand

121. As noted in paragraph 10, Spain is primarily a country of destination and transit for victims of
trafficking, which is why prevention has focused on reaching out to possible victims in places where
sexual services are offered and informing them about their rights and options to receive assistance
and protection. Most of these awareness-raising activities are run by NGOs specialised in assisting
victims of trafficking for the purpose of sexual exploitation, with funding from the central, regional or
local governments. In April 2013, the National Police launched an awareness-raising campaign with a
toll-free telephone number available round-the-clock and an e-mail address to report confidentially
cases of THB for the purpose of sexual exploitation. The National Police has also set up a web page
specifically on THB.*

122. The Action Plan to Combat THB for Sexual Exploitation included measures to discourage
demand for sexual services from victims of human trafficking, including public information and
awareness measures to promote social rejection of THB for the purpose of sexual exploitation as a
violation of human rights. The total cost of the preventive measures to discourage demand for THB
for the purpose of sexual exploitation, run by the Ministry of Health, Social Services and Equality, was
around 576 000 euros. By way of reference, the following activities can be mentioned:

- Activities to eliminate the advertising of sexual services in the media, through negotiation
with the media concerned, which resulted in 12 newspapers discontinuing such
advertising;

- The Ministry of Trade, Energy and Tourism organised awareness and information
activities targeted at travel agencies and sport/congress event planning companies in
order to raise awareness of sex tourism and exploitation. This included the organisation of
the First World Congress on Ethics and Tourism in Madrid on
15-16 September 2011, where 15 Spanish companies from the air travel and hotel sectors
signed the Global Code of Ethics for Tourism of the World Tourism Organisation and
committed themselves to apply the Code of Conduct for the Protection of Children from
Sexual Exploitation in Tourism;

ol Principle 4 of Addendum to the report of the United Nations High Commissioner for Human Rights

gE/2002/68/Add. 1), www.ohchr.org/Documents/Publications/Traffickingen.pdf
National Police’s web page on THB available at: http://www.policia.es/trata/index.html



http://www.ohchr.org/Documents/Publications/Traffickingen.pdf
http://www.policia.es/trata/index.html
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- An awareness-raising campaign “No to sexual exploitation” was conducted in 2009-2010
on the basis of an agreement with the Spanish Federation of Hotels and Restaurants. The
campaign included the distribution of coasters, stickers and posters with information on
THB for the purpose of sexual exploitation and a telephone number to report cases or
seek help. The campaign covered around 13 000 bars and catering establishments in
cities of over 50 000 inhabitants throughout Spain;

- The Ministry of Employment and Social Security co-funded the awareness-raising
campaign “Abre los 0jos” (Open your eyes), which was carried out by the NGO ACCEM,
specialised in combating THB for the purpose of labour exploitation. The campaign
produced six TV spots showing different stages of THB: recruitment, transportation,
reception and exploitation. The campaign was launched in March 2012;%

- Two mobile exhibitions were organised on THB for the purpose of sexual exploitation and
slavery, in order to give visibility to this phenomenon and discourage demand for sexual
services.

123. The third report on the implementation of the aforementioned action plan, published in October
2012, stated that actions remained to be carried out, such as continuing raising the awareness of the
general population about THB as well as the awareness and specialised training of relevant
professionals. An educational guide to raise awareness on THB for the purpose of sexual exploitation
(“El viaje de Laia”) among students in primary and secondary schools has been produced by the
Women’s Institute and the Ministry of Equality.*

124. While welcoming the measures carried out in Spain to raise awareness about THB for the
purpose of sexual exploitation, GRETA stresses the need to raise awareness and discourage
demand for other forms of THB, including in economic sectors at higher risk of labour exploitation
(e.g. seasonal agriculture, textile industry, domestic service, construction, hotel/catering trade). As
there have been instances of children and Spanish nationals falling victim to THB, education and
information measures to prevent child trafficking and trafficking of Spanish nationals should also be
taken.

125. As mentioned above, anti-trafficking action in Spain has focused on THB for the purpose of
sexual exploitation and has been linked to forced prostitution as a form of gender-based violence.
Since 2004, some cities in Spain (including Barcelona, Seville, Bilbao, Malaga, Granada, Alicante)
have issued civic ordinances establishing the possibility of fining prostitutes and/or their clients. Other
municipalities are in the process of developing such regulations. In addition, the Spanish Federation
of Municipalities and Provinces (FEMP) has developed a model local ordinance aimed at reducing
prostitution in public areas. Further, the Autonomous Community of Catalonia has passed a regional
law to fine prostitutes working along the roads and their clients. There is nonetheless a lack of
research on the exploitation of prostitution from a THB perspective and no impact assessment of the
measures taken in Spain.**

126. According to some NGOs, the consequence of such local ordinances is to make persons
engaged in prostitution look for more remote and isolated areas, outside cities, which makes them
even more vulnerable. In these circumstances, the detection of THB cases and the provision of
assistance to possible victims of trafficking become even more difficult.

39
40

Available at: www.accem.es/refugiados/inmigrantes

The guide is available at:

www.inmujer.gob.es/areasTematicas/multiDiscriminacion/mujeresVuln/docs/guia.pdf

i There is a legal vacuum regarding the regulation of prostitution activities in Spain. Estimates of the number of
prostitutes in Spain range from around 60 000 to between 200 000 and 400 000 (as published in 2010 in a report by the
Ministry of Equality) and the estimated number of brothels is 4 000.
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127. GRETA stresses the need to differentiate THB for the purpose of sexual exploitation, on the
one hand, and prostitution, on the other. GRETA notes that imposing fines on prostitutes and/or their
clients does not specifically correspond to the obligation under Article 19 of the Convention, which is
to criminalise the use of services provided by a person whom is known to be a victim of trafficking, as
the situation of prostitutes does not systematically amount to trafficking. GRETA stresses the
importance of keeping under review the impact of any measures regarding prostitution on the
identification of victims of trafficking, their protection and assistance, and the prosecution of
traffickers.

128. GRETA urges the Spanish authorities to develop measures to raise awareness of THB
for the purpose of labour exploitation. Information and education activities should also be
taken to raise awareness about THB among Spanish nationals, including children. The
Spanish authorities should plan future information and awareness-raising and education
campaigns with the involvement of civil society, on the basis of research and impact
assessment of previous measures, and focusing on the needs identified.

129. GRETA also urges the Spanish authorities to:

- continue efforts to discourage demand for the services of victims of trafficking
for the purpose of sexual exploitation, bearing in mind that such measures
should be balanced and not lead to the criminalisation of victims of trafficking;

- strengthen their efforts to discourage demand for the services of victims of
trafficking for the purpose of labour exploitation, including by reinforcing labour
inspections, in particular in sectors at high risk such as agriculture, textile
industry, domestic service, construction and the hotel/catering trade

130. GRETA invites the Spanish authorities to consider adopting legislative and other
measures to criminalise the use of services provided by victims of trafficking, with the
knowledge that the person is such avictim.

131. Further, GRETA invites the Spanish authorities to continue contributing to prevention
activities to raise awareness of THB in the main countries of victims trafficked to Spain.

b. Border measures to prevent THB and measures to enable legal migration

132. The Civil Guard and the National Police are responsible for border surveillance and
immigration control in Spain, as well as for liaising with other authorities on issues related to third-
country nationals (see paragraph 31). The Spanish authorities have informed GRETA that consular
staff is trained to detect potential victims of trafficking. In case of suspicion of THB during the
interview prior to the issuing of the visa, consular staff inform the Ministry of the Interior’s attaché in
charge of verifying personal data and other circumstances with the relevant authorities.

133. The third monitoring report on the implementation of the Action Plan to Combat THB for
Sexual Exploitation indicates that THB is con